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Current Topics. 


The United States Judiciary. 


By the death last week of Mr. Justice BurLer of the 
Supreme Court of the United States a vacancy is created in the 
ranks of that tribunal which, by art. II of the Constitution, 
the President will in due course fill“ by and with*the advice 
and consent of the Senate.” By art. III the judges hold office 
‘during good behaviour and shall, at stated times, receive 
for their services, a compensation, which shall not be 
diminished during their continuance in office.” There is no 
age limit of service, and Congress has no power to prescribe 
one, but recognising the inescapable fact that even judges 
grow old and their mental faculties may become dim, it has 
passed a law providing that any judge who has served ten 
years and has reached the age of seventy, may voluntarily 
retire and receive the full salary of the office during life. 
Differing in this respect from our courts, the Supreme Court 
of the United States can, and sometimes does, pronounce an 
Act of Congress to be invalid. In the exercise of its juris- 
diction, it has done so in many cases. Thus, during the period 
from 1791 to 1869 the court condemned two Federal Statutes, 
but since the latter date the decisions adverse to the validity 
of the legislative output of Congress has been considerable, 
no fewer than fifty-two having been pronounced. During 
its history the court has had several very eminent members. 
Of Joun Jay, the first Chief Justice, Wester declared that 
‘when the spotless ermine of the judicial robe fell upon 
Joun Jay it touched nothing less spotless than itself.” But 
eminent though Jay was, his legal genius was over-topped 
by Jonn Marsua.t, of whom the late Lorp Bryce declared 
that “ his fame over-tops that of all other American judges 
more than PAaprNnIAN over-tops the jurists of Rome, or Lorp 

MANSFIELD, the jurists of England.” A later Chief Justice, 
Wittram Howarp Tart, had the distinction of filling that 
office after having held that of President of the United States. 
It is amusing to recall that when the Supreme Court was first 
constituted the question of a court dress loomed up and much 
agitated and divided the minds of the American public. 
Should the judges wear gowns and wigs just as the English 
judges did? JerFFrERSON was strongly against any needless 


official apparel, but if the gown was to be adopted, * for 
Heaven’s sake,” he said, ** discard the monstrous wig which 
makes the English judges look like rats peeping through 
bunches of oakum.” Hamiiron favoured the English wig 
and gown: Burr was for the English gown but strongly 
antagonistic to the ‘* inverted woolsack termed a wig.” In 
the end the English gown was adopted and the wig renounced, 
and, as a writer on the subject said, “ all who see the court in 
session will agree that the flowing black silk gowns worn by 
the justices help to preserve in the court-room that decorum 
and sense of solemnity which should always characterise the 
place of judgment.” 


Members of Parliament and Official Secrets. 

Tue Prime Minister moved in the House of Commons on 
Tuesday that the House should record its agreement with 
the conclusions set out in the report of the Select Committee 
which was appointed last December to inquire into the 
applicability of the Official Secrets Acts to members of the 
House of Commons in the discharge of their Parliamentary 
duties having regard to the privileges of the House. ‘The 
contents of the report were indicated in our issue of 29th April 
(83 Sox. J. 325). In moving the aforesaid resolution the 
Prime Minister adverted to the fundamental importance of 
the matter to members of the House, and stated that the 
report would remain on record as an authoritative exposition 
of the whole subject. Its recommendations were described 
as eminently sensible. It recommended, Mr. CHAMBERLAIN 
recalled, that the House should not attempt by fresh legislation 
to define with precision what was the extent of the immunity 
which members of Parliament ought to enjoy under the 
Official Secrets Acts. The Committee recognised that there 
were dangers even in the limited immunity from prosecution 
under the Acts secured to Members of Parliament by Parlia- 
mentary privilege, but the Prime Minister thought that these 
were risks which must be run if members were to exercise 
freely their rights and privileges of free speech. According 
to the Committee the real safeguard against abuse lay in the 
good sense of members themselves ; and that was something 
in which the House could safely trust. The Prime Minister 
went on to say that if there was some exceptional case in which 
a member did not have proper regard for the principle that 
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immunity was given to members for the service of the State 
and not for the purpose of endangering the safety of the State, 
the House had it in its power to inflict penalties on a member 
who so abused his position, and would not hesitate to do so. 
He recalled the Committee’s suggestion that the House should, 
for the removal of doubts, pass a resolution expressing 


agreement with its conclusions, and stated that such a 
resolution, though not binding on the courts, would be 


The 


treated by them with respect in considering any case. 
resolution was agreed to. 


Requisitioned Hotels : Compensation. 

ONE of the factors of compensation in respect of the taking 
possession of land under s. 2 (1) of the Compensation (Defence) 
Act, 1939, is “* a sum equal to the rent which might reasonably 
be expected to be payable by a tenant in occupation of the 
land, during the period for which possession of the land is 
retained in the exercise of emergency powers, under a lease 
granted immediately before the beginning of that period, 
whereby the tenant undertook to pay all usual tenant’s rates 
and taxes and to bear the cost of repairs and insurance and 
the other expenses, if any, necessary to maintain the land 
in a state to command that rent” (vb., para. (a)). In the 
course of written replies to a series of questions raised in 
Parliament, Captain CRoOKSHANK, Financial Secretary to the 
Treasury, has intimated that in assessing the foregoing sum, 
profits derivable from the conduct of premises as an hotel 
may, inter alia, be taken into account. The Parliamentary 
Correspondent of The Times recently stated that claims for 
compensation are to be met in part by an early advance of the 
full rental value of the premises taken over, but that the final 
settlement will be a matter for the tribunal appointed for the 
purpose, Other points from Captain CROOKSHANK’S replies 
may be briefly noted. Compensation in regard to furniture 
and equipment taken over, unless an arrangement for hire is 
made, is payable on the basis of the price which the owner 
might reasonably have expected to obtain upon sale of the 
goods before requisition. This, it may be recalled, is the basis 
provided under s. 6 (1) of the Act which contemplates the 
taking into account of prospective profits of producers for 
sale and purchasers for sale, but provides that, in assessing 
compensation in any other case no account shall be taken 
of any profit which might be expected to be made on a sale 
of the goods. With respect to expenses reasonably incurred 
for the purpose of compliance with directions given in con- 
nection with the taking possession of an hotel, Captain 
CROOKSHANK indicates that, if such directions necessitate 
the termination of contracts of service, the Minister is prepared 
to regard the amount of wages properly payable by the 
proprietor in lieu of notice, in appropriate cases, as expenses 
reasonably incurred within the meaning of the Act. It is 
also pointed out that the Act makes provision for making 
good any damage to the premises caused during the occupation 


(see s. 2 (1) (4)). 
The Criminal Justice Bill. 


THE dropping of the Criminal Justice Bill owing to lack of 
time for the remaining stages during the recently ended 
Session, is matter for general regret which is clearly shared 
by Sir SamueL. Hoare, Lord Privy Seal, who, as Home 
Secretary, was the author of the measure. Various expedients 
have been suggested, such as the dropping of cl. 52 relating 
to the abolition of flogging, the removal of all amendments 
from the order paper except those in the name of the Govern- 
ment, and the postponing of the operation of the measure until 
after the war. The Lord Privy Seal recently stated that 
sympathetic consideration had been given to the possibility 
of an agreement being effected and facilities being provided for 
the passage of the measure. The Government would have been 
glad if some further time could have been given to carry its 
main provisions through further stages, but the Bill covered a 
wide field, and an examination of its provisions showed that if 
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it were to proceed a very substantial amount of time would 
have to be given by Ministers and departmental officials to con- 
sideration of some of its clauses and of the many amendments 
relating to important details. The difficulty was not that of 
the time of the House, but of the Government draftsmen and 
departmental officials, and in the circumstances it was not 
possible to impose upon them this further task. Regret at the 
abandonment of a measure upon which so much time and 
thought have been expended will, however, in the minds of 
some readers, be tempered with satisfaction that it is not to be 
passed into law bearing the marks of insufficient consideration 
in Parliament or of hurried draftsmanship. 


The Official Secrets Bill. 

Ir will be recalled that s. 6 of the Official Secrets Act, 1920, 
requires every person to give any information in his power 
to a police officer on demand relating to an offence or a 
suspected offence. The object of the Official Secrets Bill is to 
restrict the powers of interrogation under this section to cases 
of offences or suspected offences of espionage. The Home 
Secretary, who moved the Second Reading of the measure in 
the House of Commons on 15th November, stated that the 
powers of interrogation could only be exercised with the 
permission of the Home Secretary, except in cases of great 
emergency, when a chief officer of police could act without 
such permission but must report the circumstances to the 
Home Secretary forthwith. He urged that the Bill, which 
was welcomed in all quarters of the House, struck a proper 
balance between the rights of the individual and the interests 
of the State without weakening the powers of the State to 
protect itself against espionage. The Bill received the 
Royal Assent on the 23rd November. 


Recent Decisions. 

In Re Eaves, deceased (The Times, 14th November), the 
Court of Appeal (Sir Witrrip GREENE, M.R., and CLauson 
and Gopparp, L.JJ.) upheld a decision of FARWELL, J., to 
the effect that a gift by will to the plaintiff of the use of a 
leasehold house, during her life and widowhood, ceased when 
the plaintiff went through a ceremony of marriage which 
twelve years later was declared to be void for want of 
consummation. The plaintiff's claim to the interest of the 
fund representing the proceeds of sale of the house was 
accordingly negatived. 

In English v. Western (The Times, 15th November) 
Branson, J., held that a sister of the assured was a “‘ member 
of the assured’s household” within the meaning of an 
exceptions clause in a motor insurance policy. The assured 
and his sister lived at their father’s house, did not make any 
contribution to the upkeep of the home, and were in receipt 
of allowances from their father. 

In Petrie v. MacFisheries, Ltd. (The Times, 18th November), 
the Court of Appeal (SLesser and pu Parce, L.JJ., and 
Arktinson, J.) reversed a decision of the Mayor’s and City of 
London Court, and held that where notices had been posted 
in a factory announcing an ex gratia payment of half wages 
for three weeks only in case of sickness and an employee 
had accepted that term in previous illnesses, the plaintiff was 
not entitled to full wages during a period of several months’ 
absence which was terminated by his discharge. Marrison v. 


Bell [1939] 2 K.B. 187, held not applicable. 
Rules and Orders, etc. 


THE attention of readers is drawn to The County Court 
Fees (Amendment) Order, 1939, and the County Court 
(Emergency Powers) (No. 3) Rules, which are set out on 
p. 894 of the present issue. Their effect is indicated in the 
course of an article on pp. 879-880, and nothing further need 
be said concerning them here. Attention should also be 
drawn to the Chief Master’s Directions as to Chancery 
Procedure, set out under * Practice Notes,” on pp. 894-895. 
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Criminal Law and Practice. 

“ EFFECTING ” POOL BETTING TRANSACTIONS. 
Every year produces its crop of decisions on the Betting 
Acts, and many of them are by no means easy to understand. 
The Lord Chancellor recently remarked in a House of Lords 
case on the 1853 Act that a generation of judges had been 
puzzled by it (R. v. Milne, Boundford and Leonard [1939] 
W.N. 271). That case decided that, where members of a 
club habitually used public telephones on the club premises 
for betting with a bookmaker who actually rented a room in 
the same building as the club premises and installed a settle- 
ment clerk there to make daily settlements, the proprietor of 
the club, the manageress and the bookmaker were not guilty 
of “using” the premises as a betting house, contrary to 
ss. 1, 3 and 4 of the Betting Act, 1853 (see ante, p. 556). 

Section 3 (2) of the Betting and Lotteries Act, 1934, 
provides: ‘Save as is permitted by the preceding sub- 
section, no person shall use any premises, whether situate on 
a track or not as a place where persons resorting thereto 
may effect pari mutuel or pool betting transactions.” The 
previous subsection permits pari mutuel or pool betting 
business on an approved horse racecourse by or by authority 
of the Racecourse Betting Control Board or on a licensed 
dog-racing track. The point which recently arose in Sfovell 
v. Jameson [1939] W.N. 358 was not quite the same as that 
in Milne’s Case, but raised kindred issues. The case was an 
appeal to the Divisional Court from the Croydon Borough 
Petty Sessions’ dismissal of an information against the 
respondent under the Betting and Lotteries Act, 1934, s. 3 (2). 

The respondent was a tobacconist, who in September, 1938, 
had been appointed a collector for an organisation which 
conducted football pools. Persons resorted to his shop during 
October for the purpose of obtaining football pool coupons, 
and during October and November for the purpose of handing 
over completed football pool coupons and money due from 
customers on the previous week’s coupons to send to the pool 
organisation in Edinburgh. The respondent deducted com- 
mission for himself before sending the customers’ subscriptions 
to Edinburgh. 

The pool organiser reserved the right to reject coupons as 


entries, and persons other than defaulters were notified of 


rejection. Defaulters’ coupons were treated as automatically 
rejected. The rules provided that clients and collectors were 
debarred from calling at the premises of the organiser, that 
business must be done by post, and that payment of stake to 
anyone on behalf of the organiser would not be regarded as 
payment to him. 

In discussing the meaning of the words ** may effect betting 
transactions,” the Lord Chief Justice referred to several dicta 
dealing with similar phrases in previous Betting Acts. Lord 
Alverstone, L.C.J., in Stoddart v. Hawke [1902] 1 K.B. 353, 
at p. 359, spoke of what was done in that case as “ an essential 
part of the system.’ Vaughan Williams, L.J., in Lennos v. 
Stoddart [1902] 2 K.B. 21, at p. 33, spoke of * a material and 
necessary step for the purpose of the receipt of the money,” 
and Lord Alverstone, L.C.J., in Dunning v. Swetman [1909] 
1 K.B. 774, spoke of * that which was a substantial part of 
the business of betting.” His lordship said that a material 
and necessary step and a substantial part of the business was 
carried out at the respondent’s shop, and it was wrong to 
suggest that the word * effected ” meant * finally concluded ” 
or “ completed” in the context in which it appeared. His 
lordship described what was done in the respondent’s shop as 
‘a mere apparatus for the collection of moneys to be paid for 
the purposes of betting.” 

Charles, J., quoted from the judgment of Atkinson, J., in 
Samuel v. Adelaide Club, Ltd. [1934] 2 K.B. 69, at p. 74, cited 
with approval in Milne’s Case, where he said, ‘ The section 
does not say that the place shall not be used by the forbidden 
person, but that it shall not be used for the purpose of the 
forbidden person betting with persons resorting thereto.” 





This was in answer to a contention that in law the contract 
was made in the bookmaker’s office. Humphreys, J., 
curred in the judgment of the court allowing the appeal and 
ordering that the case should be sent back to the justices 
with a direction that the offence charged was proved. 

In our previous comment on this case (ante, p. 124) we 
criticised the decision of the magistrates, on the basis of 
Samuel v. Adelaide Club, Ltd., supra. This case has again 
been vindicated in the Divisional Court after its approval in 
the House of Lords, and it will long remain an authority of the 
highest value in relation to cases under the Betting Acts. 

COSTS IN PETTY SESSIONS. 

A striking example of the sort of error to which a lay Bench 
may occasionally be prone was recently furnished by the 
Wealdstone Justices and corrected by Middlesex Quarter 
Sessions Appeals Committee in R. v. Browse and R. vy. 
Shoffman (The Times, 15th November). Each 
had been fined by the Bench in the sums of £5 with £21 costs 
on a charge of obstructing a police officer in the execution 
of his duty. The maximum penalty was £5, and the Chairman 
of the Appeals Committee described the imposition of £21 costs 
in each case as increasing the maximum penalty by a “ side 
wind.” It was argued for the appellants that the costs were 
out of all proportion to those actually incurred, and the 
justices’ decision was animated by a desire simply to increase 
the maximum penalty. The appeal against the conviction 
was dismissed, but the fines were reduced to three guineas 
fach appellant 


con- 


accused 


each with two guineas costs in each case. 
was allowed five guineas costs. 

The decision of the magistrates was flagrantly in con- 
travention of all accepted law and practice, for, as Channell, J., 
said, in Attorney-General v. Clark [1909] 2 K.B. 7, * The 
natural limit which exists as to ordering costs of proceedings 
is an amount up to the sum actually incurred.” In allowing 
costs to the appellants the Court of Quarter Sessions properly 
exercised its wide discretion under s. 31 of the Summary 
Jurisdiction Act, 1879, as amended by the Summary 
Jurisdiction (Appeals) Act, 1933. 








County Court Fees (Amendment) 
Order, 1939. 


Tue Courts (Emergency Powers) Rules, 1939, 
provision prescribing court fees on applications for leave to 
distrain and other originating applications under the Rules 
(r. 16 (4)). This provision was revoked by r. 3 of the County 
Court (Emergency Powers) (No. 2) Rules, which came into 
force on the 20th November, and, as we anticipated in our 
note on those Rules in our last issue, the provision revoked 
has been replaced by a new Fees Order, which came into force 
on the same day as the * No. 2’ Rules. 

There are, however, three additions. Where the fee of 
10s. is paid on an originating application for leave to take 
proceedings, credit is to be given for it in calculating the fees 
on the proceedings. If they amount to less than 10s. in the 
aggregate, nothing is said about returning the balance, and 
presumably nothing will be returned. The other additions 
are a fee of Is. for service of Forms 2, 3 and 10 by bailiff : 
and a fee of 1s. on an application for substituted service of 
those Forms, presumably in lieu of Fee No. 7 (ii). 


contain a 








County Court (Emergency Powers) 
(No. 3) Rules. 


THE new Rules relate entirely to costs on applications 
under the principal Rules, as amended. 

There has hitherto been much diversity of practice. 
courts have allowed no costs at all, while others have allowed 
quite different amounts on similar applications, according to 
their different application of the existing scales. 


Some 
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The new Rules appear to aim above all things at uniformity 
and simplicity. The costs are to be fixed and allowed without 
taxation, which incidentally saves the parties from paying a 
taxation fee (r. 184 (2) and (3)). 

A special scale of fixed charges is prescribed for applications 
for leave to enforce a judgment, whether heard at the time 
when judgment is given or later, and for applications for leave 
to distrain (r. 18a (2)). 

The charges are for the solicitor’s remuneration and are 
additional to any court fees (e.g., the new fee for service by 
bailiff) and any other disbursements which may be allowed. 

As the burden of proof lies on the respondent, the work of 
the applicant’s solicitor is hardly comparable with that of the 
plaintiff's solicitor in an action. This seems to have been 
taken into account in fixing the new scale. The charges 
begin with 3s. 4d. for a case within the range of column 1 of 
the lower scale (i.e., not exceeding £5) and rise to 12s. for a 
case beyond the range of Scale B (i.e., exceeding £50). 

Such being the seale of charges, it is worth observing that 
the new Rules regulate the costs as between party and party, 
and the solicitor seems to be free to charge his own client 
according to the ordinary scales for any work which he has 
been instructed to do. 

The solicitor’s charge in an originating application for leave 
to exercise a remedy other than distress is left to the 
registrar’s discretion (r. 18a (3)). 

No solicitor’s charge is to be allowed as between party and 
party on an application on notice served with a default 
summons (r. 8) or a judgment summons (r. 12) or a garnishee 
summons (r. 13). In each case the application is heard with 
the summons, and apparently it is regarded as being merged 
in the proceedings to which it relates (r. 18a (1)). 








War and Contracts. 
IX.—SALE OF GOODS. 
A.—‘ C.1.F.” Contracts. 
i Definition and description. 

“CLF.” contracts relating to the sale of goods require 
special consideration for two reasons. First, trade between 
parties in England and foreign countries is frequently con- 
ducted by means of this type of contract and questions arise 
as to the rights of the buyer when the documents are tendered 
to him but the ship has been sunk and the goods have been 
lost. Secondly, a c.if. contract involves the bringing into 
existence by the seller of two subsidiary contracts, viz., of 
affreightment and of insurance (McNair, “ Legal Effects of 
War,” p. 155 ef seq.). The clearest description of such a 
contract—upon cost, freight, and insurance terms—is found 
in the judgment of Hamilton, J., in Biddell Brothers v. 
BE. Clemens Horst Company [1911] 1 K.B. 214, 220: 

* A seller under a contract of sale containing such terms 
has firstly to ship at the port of shipment goods of the 
description contained in the contract ; secondly to procure 
a contract of affreightment, under which the goods wil] be 
delivered at the destination contemplated by the contract ; 
thirdly to arrange for an insurance upon the terms current 
in the trade which will be available for the benefit of the 
buyer: fourthly to make out an invoice as described by 
Blackburn, J., in Ireland v. Livingston (L.R. 5 H.L. at p 106) 

n some similar form: and finally to tender these 
documents to the buyer so that he may know what freight 
he has to pay and obtain delivery of the goods, if they 
arrive, or recover for their loss if they are lost on the voyage. 

Such terms constitute an agreement that the delivery of 

the goods, provided they are in conformity with the 

contract, shall be delivery on board ship at the port of 
shipment.” 

Against tender of these documents—bill of lading. invoice 

and policy—the buyer must be ready and willing to pay the 


or 





price (p. 221). (See also the dissenting judgment of 


Kennedy, L.J. [1911] 1 K.B. 934, 955, approved by the 
House of Lords [1912] A.C. 18. If the seller does not effect 
an insurance upon the goods they are not delivered in 
accordance with the centract ; even though they arrive safely, 
the buyer is not bound to accept or pay for them: Orient 
Co., Lid. v. Brekke & Howlid [1913] 1 K.B. 531, 537, per 
Rowlatt, J. 

2. Lllegality. 

In Duncan, For & Co. v. Schrempft & Bonke [1915] 3 K.B. 
355, an English firm in Liverpool sold in May, 1914, to 
another English firm in Liverpool 300 barrels, June and /or 
July shipment, Chilean honey, per steamer, c.i.f. to Hamburg : 
payment net cash in Liverpool in exchange for shipping 
documents on presentation. On 28th July the sellers gave 
the buyers notice of appropriation. The honey was shipped 
in June on a German steamship. On 5th August D tendered 
the shipping documents to 8, who refused to accept them. 
The ship had not yet arrived at Hamburg, but put into a 
neutral port for refuge. The buyers were justified in refusing 
to accept the documents: the further performance of the 
contract—viz., the delivery of the shipping documents and 
the payment of the price by the buyers—would have involved 
a trading with the enemy. 

In Arnhold Karberg & Co. v. Blythe, Green, Jourdain & Co. 
[1916] 1 K.B. 495, c.i.f. contracts for the sale of beans to be 
shipped from Chinese ports to Naples and Rotterdam, 
respectively, contained a provision that payment was to be 
made in net cash in London on arrival of the goods at port 
of discharge in exchange for bills of lading and policies of 
insurance. The beans were shipped in July, 1914, on German 
vessels ; upon the outbreak of war they entered ports of 
refuge in the East, where they remained. After three months 
from the date of the bills—the latest date for payment 
provided in the contracts—the sellers tendered to the buyers 
the shipping documents, in one case a German bill of lading 
and an English policy of insurance, in the other case a 
German bill of lading and a German policy of insurance. 
The buyers refused to accept the tender and pay the price : 
the Court of Appeal upheld their refusal. The documents 
tendered must be effective; the contract of affreightment 
was dissolved and the obligations in the bill of lading could 
not be carried out. ~ In order truly to perform his contract,” 
observed Warrington, L.J., ‘“ he has to deliver documents hy 
virtue of which the buyer mav, if the goods are in existence, 
obtain delivery of them, and by virtue of which, if the ship- 
owner has not fulfilled Kis obligation imposed by the contract 
of affreightment, he, the buyer, may have such remedies as 
the contract of affreightment would give him. Neither of 
those conditions is fulfilled by the delivery of a document 
evidencing a contract which has been dissolved by the 
outbreak of war, and the further performance of which has 
become impossible ” (at p. 514). 

3. Impossibility of performance, no discharge. 

In this case it became illeqal to perform the contract. 
In Re an Arbitration between Weis & Co., Ltd. and Crédit 
Colonial & Commercial (Antwerp) [1916] 1 K.B. 346, by a 
contract made in June, 1914, the sellers sold to the buyers 
10,000 cases of bean oil, shipped from an Oriental port, 
c.i.f. to Antwerp. The buyers were to pay the full amount 
of provisional invoice made out on net shipping weights, 
hy cash without discount, on arrival of steamer in Antwerp 
or three months after notice of arrival of documents in 
London (whichever happened first). In July, the sellers 
declared in part fulfilment 3,000 cases shipped in a British 
vessel for Antwerp and rendered provisional invoices. On 
5th August, the sellers notified the buyers that the documents 
had arrived in London; on 27th August they asked for pay- 
ment. On 18th August the sellers tendered the shipping 
documents. Antwerp was still in possession of the Belgians 
hut the ship had been seized by the Germans and detained 
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in Hamburg. The buyers did not take up the documents ; 
they contended that they were discharged from their duty 
by reason of the seizure of the ship and the consequent 
impossibility of performance of the contract. Bailhache, J., 
held that as between the buyers and sellers there was no 
illegality in tendering documents which called for delivery 
at Antwerp while still in Belgian hands. Nor was there any 
illegality in calling upon the shipowner to deliver at Antwerp, 
which, if he could have got his ship there, he might legally 
have done. If the buyers desired protection against war 
risks, they should have taken out a war risks policy. 

1. ** War risk for buyer's account.” 

The meaning of a clause in a c.i.f. contract “* War risk 
for buyer's account” was explained by Atkin, J. (as he then 
was), in C. Groom, Ltd. v. Barber [1915] 1 K.B. 316, 322. 
* These words mean that war risk is the buyer’s concern, 
and if he wants to cover risk he must get it done.” It is not 
the duty of the seller in such a case to effect an insurance 
against war risks at the buyer’s expense. The seller’s obliga- 
tion under a ¢.i.f. contract is to deliver to the buyer within 
a reasonable time from the agreed date of shipment the 
documents entitling the buyer to obtain on the ship’s arrival 
delivery of the goods, or in case of loss, entitling him to 
recover on the policy their value if they have been lost by a 
peril covered, and in any case which will give him any rightful 
claim against the ship for misdelivery or wrongful treatment 
of the goods (at p. 324). It is immaterial in whom the 
property in the goods is vested before tender of the docu- 
ments. “~* The seller must be in a position to pass the property 
in the goods by the bill of lading if the goods are in existence, 
but he need not have appropriated the particular goods 
in the particular bill of lading to the particular buyer until 
the moment of tender, nor need he have obtained any right 
to deal with the bill of lading until the moment of tender.” 
(tbid.). The seller’s obligation does not depend upon whether 
the goods are lost or not lost. On 20th August, the sellers, 
having received information of shipment from Calcutta, sent 
an invoice to the buyers, meaning that they were ina position 
to deliver the documents under the contract. On 21st 
\ugust, the loss of the ship was posted at Lloyd’s. The 
policy contained the * free from capture and seizure clause.” 
It was held that the sellers had fulfilled their obligation by 
intimating that they were in a position to deliver the documents 
which it was the buyers’ duty to take up. 

5. Tender of documents after goods lost. 

‘* Can a vendor under an ordinary c.i.f. contract effectively 
tender appropriate documents to the buyer in respect of 
goods shipped on a vessel which at the time of the tender 
the vendor knows to have been totally lost ?’’ This was the 
question before MeCardie, J., in Manbre Saccharine Co., Ltd. 
v. Corn Products Co., Lid. {1919| 1 K.B. 198. C.i.f. contracts 
were entered into, in October and November, 1916, for the 
sale of starch and syrup from America. On Mth March, 
1937, the sellers enclosed bills of lading, invoices and insurance 
cover for starch and syrup shipped on the * Algonquin.” 
The ship had sailed in February; she was sunk on 12th 
March. Of this fact the sellers were aware before 14th March. 
The buyers declined to accept the documents as a delivery 
against the contract on the ground that the ship was sunk 
and that the sellers must have known of the fact before 
l4th March. MeCardie, J., held that the buyers were not 
entitled to reject the tender of documents upon those grounds. 

The essential feature differentiating an ordinary c.i.f. 
contract from an ordinary contract for the sale of goods is 
that performance of the bargain is by delivery of documents 
and not by delivery of goods (p. 202). This is all that the 
buyer can call for: * The buyer cannot refuse the documents 
and ask for the actual goods, nor can the vendor withhold 
the documents and tender the goods they represent ” (7bid.). 
“ Serutton on Charterparties,”’ 8th ed., p. 167, notes to 
art. 59, is cited (at p. 203) as follows : 





* There may be cases in which the buyer must pay the 
full price for delivery of the documents, though he can get 
nothing out of them, and though in any intelligible sense 
no property in the goods can ever pass to him—i.e., if the 
goods have been lost by a peril excepted by the bill of 
lading, and by a peril not insured by the policy, the bill 
of lading and the policy yet being in the proper commercial 
form called for by the contract.” 

Thus, if the vendor ships the appropriate goods in the 
appropriate manner under a proper contract of carriage and 
obtains the proper documents for tender to the purchaser, 
the rights and duties of the parties are unaffected either by 
the loss of the ship or goods or by the vendor’s knowledge of 
the loss, before tender of the documents. 

“(The vendor) can make an effective tender (of the 
documents) even though he possess at the time of the 
tender actual knowledge of the loss of the ship or goods. 
For the purchaser in case of loss will get the documents 
he bargained for ; and if the policy be that required by the 
contract, and if the loss be covered thereby, he will secure 
the insurance moneys. The contingency of loss is within 
and not outside the contemplation of the parties to a c.f. 
contract ” (at p. 204). 

6. No special notice to buyer necessary. 

By Sale of Goods Act, 1893, s. 32 (3), unless otherwise 
agreed, where goods are sent by sea transit, under circun- 
stances in which it is usual to insure, the seller must give 
such notice to the buyer as may enable him to insure them ; 
otherwise the goods will be at the seller’s risk during the sea 
transit. In Law & Bonar, Ltd. v. British American Tobacco Co., 
Ltd. [1916] 2 K.B. 605, Rowlatt, J., held that this subsection 
does not apply to a c.i.f. contract entered into in time of 
peace ; the contract itself provides for the contemplated or 
usual insurance. Nor does it impose upon the seller any 
new obligation to give the buyer notice to enable him to 
insure against war risks if, after the contract, war becomes 
imminent. In May, 1914, the defendants bought from the 
plaintiffs Caleutta hessian, ¢.i.f. Smyrna, to be shipped from 
Caleutta and to arrive at Smyrna by September. The goods 
were to be at the seller’s risk until actual delivery. They 
were shipped on a British steamship, the bill of lading being 
dated 20th July, 1914, and were insured by a policy containing 
the f.c. ands. clause. On 13th August the ship was sunk and 
the goods were lost. Neither the fact of the shipment nor 
the fact of the loss were known to the sellers (whose business 
was in England) until later. The buyers refused to accept 
and pay for the goods and the sellers sued for damages. 
The buyers maintained that they should have been informed 
of the steamer by which the goods had been shipped. 
Bailhache, J., said that there was no evidence that at the 
time of the contract it was usual to insure against war risks. 
The sellers were entitled to judgment. 

B.—*‘ F.0.B.”” Contracts. 

Section 32 (3) does apply to a “ F.O.B.” (~ free on board ”’) 
contract (Wimble v. Rosenberg [1913] 3 K.B. 743; Hamilton, 
L.J., dissenting). “ An f.o.b. contract,” said Buckley, L.J. 
(at p. 752), “is one under which the seller is to put the goods 
on board at his own expense on account of the buyer.” 
W sold to R bags of rice * f.o.b. Antwerp, to be shipped as 
required by buyers, cash against bill of lading.” R sent 
instructions to W to ship the goods to Odessa and to pay 
freight on their account, leaving it to W to choose the ship. 
The goods were shipped on 24th August ; the steamer sailed 
on the 25th, stranded and became a total loss on the 26th. 
The buyers received no notice as to the shipment until the 
29th, when the bills of lading were presented for payment. 
They had not insured and they refused to pay for the goods 
on the ground that they had not been given the notice 
required under s. 32 (3). It was held on the facts that they 
had all the information necessary to enable them to insure ; 
there was no obligation to give notice of the shipment on a 
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particular ship. (The mercantile meaning of f.o.b. has been 
stated by Brett, M.R., in Stock v. Inglis, 12 Q.B.D. 564, 573, 
and adopted by Lord Blackburn in (1885), 10 A.C. 263, 
271, 273.) The case was followed in Northern Steel & 
Hardware Company, Ltd. v. John Batt & Co. (London), 
Ltd. (1917), 33 T.L.R. 516. There the plaintiffs sold 
to the defendants a quantity of nails to be delivered f.o.b. 
New York, for shipment to the destination specified by the 
defendants on receipt of shipping instructions, for cash against 
shipping documents. In June, 1916, the defendants sent an 
order and specified the shipping marks. On 16th August 
the plaintiffs gave the defendants notice that the goods would 
soon be made. The goods were shipped from New York on 
24th August. On 26th August the shipowners notified the 
defendants that the ship had sailed ; by 6th September the 
defendants knew that the goods had been shipped. On 
18th September the ship was torpedoed and the goods were 
lost. The defendants had not insured the goods. The court 
held that a f.o.b. contract came within the section, but since 
the defendants, before shipment, had sufficient knowledge of 
the facts to enable them to insure, the sellers could recover. 
(.—Errect OF REQUISITION. 

1. Lawful requisition. 

In Re an Arbitration between Shipton, Anderson & Co. v. 
Harrison Brothers & Co. [1915] 3 K.B. 676, 8, the owners of 
a specific parcel of wheat in a Liverpool warehouse, sold it 
on 2nd September, 1914, to H, “ payment in cash within 
seven days against transfer order.” On 4th September the 
wheat was lawfully requisitioned by the Government. The 
sellers were accordingly unable to deliver and the buyers 
claimed damages. Since, on the terms of the contract, the 
sellers retained the right of disposal of the goods until payment, 
the property (it was held) had not passed to the buyers. But 
were the sellers excused from performance owing to the 
requisition ? By reason of the lawful act of the executive, 
“the thing, in a sense, has perished ” (per Lord Reading, C.J., 
at p. 682). The contract was not an absolute one. An 
impossibility, arising from the act of the Legislature after the 
contract, discharges the contractor (per Hannen, J., in Baily v. 
De Crespigny (1869), L.R. 4 Q.B. 180, 186. The principle 
applies equally to a “ lawful act of State ” (per Lord Reading, 
C.J., loc. cit.). It is because the sale was of specific goods, 
however, that, under these circumstances, the seller was 
excused (at p. 683). 

2. Unlawful requisition. 

Would the position be different if the requisition were 
ultra vires? (see McNair, op. cit., at p. 101). 

In the present emergency, a “ competent authority ” has 
very wide powers to requisition (a) any chattel in the United 
Kingdom, (including any vessel or aircraft and anything 
on board a vessel or aircraft) and (b) any British ship or air- 
craft or anything on board a British ship or aircraft, wherever 
the ship or aircraft may be (Defence Regulations, 1939, 
reg. 53 (1)). A “competent authority” is defined for the 
purpose of this regulation in reg. 49 (1). Paragraph (3) of 
reg. 53 entitles the Board of Trade, by order, to require the 
owners of chattels of descriptions specified by order and 
situate outside the United Kingdom, to secure the transfer 
of their ownership to the Board. It would appear that the 
words at the end of para. (1) (6) were inserted in view of 
Russian Bank for Foreign Trade v. Excess Insurance Co., Ltd. 
[1918] 2 K.B. 123, where the requisition of a British 
steamship by the British Government while at Novorossisk 
forthe use of the Russian Government was held by Bailhache, J., 
to be ultra vires. (His decision was affirmed on a different 
ground, the Court of Appeal not deciding the other points 
({1919] 1 K.B. 39).) The requisition was not within the 
Royal prerogative nor was it within the Proclamation of 
3rd August, 1914, which gave power to requisition British 
ships within the British Isles or adjacent waters (at p. 130 





of [1918] 2 K.B.). Obedience to such an order, therefore, 
however praiseworthy, was a “ voluntary act” and not a 
“restraint of princes.” It was otherwise if the orders were 
accompanied by threats of force or followed by the use of 
force. Scrutton, L.J. (without deciding the matter), inclined 
to the opinion that such a requisition might be * restraint 


of princes ” (at p. 40 of [1919] 1 K.B.). 
D.—REQUIREMENT OF Export LICENCE. 
Under S.R. & O., 1939, No. 1024, export licences are 


necessary for specified commodities (for the list, see List of 


Statutory Rules and Orders, 14th November, 1939, pp. 14,38, 40). 
What term is implied by law in a contract to ship a commodity 
for which such a licence is required? In Re an Arbitration 
between the Anglo- Russian Merchant Trades, Ltd., and 
John Batt & Co. (London), Ltd. [1917] 2 K.B. 679, by a 
contract made in London in August, 1915, the appellants 
sold to the respondents, both resident in England, fifty tons 
of aluminium to be shipped to Vladivostok, in December 
January, 1916, at a price including cost and freight ; payment 
cash against documents in London. At the date of the 
contract, both parties knew that the export of aluminium 
was prohibited, except under licence. In December, all 
dealings in war material by any person amenable to British 
law from any country, including America, whence otherwise 
aluminium could have been shipped, were prohibited without 
a permit. No aluminium was shipped under the contract. 
The buyers claimed damages. The sellers had duly applied 
for an export licence which was refused. Was there an 
absolute obligation upon the sellers to ship the aluminium, 
the parties having contracted with knowledge of the prohibi- 
tion of export of aluminium without licence? Should a 
clause “ subject to permit” have been inserted in order to 
relieve the sellers, under those circumstances, from liability / 
Bailhache, J., said ‘ Yes.” The Court of Appeal held otherwise. 
Viscount Reading, C.J., said :— 

“Tf a licence cannot be obtained aluminium cannot be 
shipped, and I cannot see why the law should imply an 
absolute obligation to do that which the law forbids. A 
shipment contrary to the prohibition would be illegal, and 
an absolute obligation to ship could not be enforced. I 
cannot agree that, in order to give to the contract its business 
efficacy, it is a necessary implication that the sellers under- 
took an absolute obligation to ship whether a licence was 
or was not obtained .. .” (at p. 686). 

What then is the term implied in such a contract ? 

* The reasonable view of the contract . . . having regard 
to the statement in'The Moorcock, 14 P.D. 68, is that the 
sellers sold subject to their being able to ship under a 
licence and that they impliedly undertook to use then 
best endeavours to obtain a licence.”’ (ibid.) 

(To be concluded.) 








Company Law and Practice. 
Ler us turn for a while from the tangle of emergency 
legislation and consider this week a subject 
The which has got nothing whatever to do with 


Company’s the war, and which will not oblige us to 
Solicitor. concentrate on the details of the language 


of statutes. For the writer, for one, it 
is certainly a relief to be able to do this, and no small pleasure 
to have to read the prose which is to be found in the Law 
Reports instead of the prose which now encumbers the 
Statute Book. Why the extemporary pronouncements of 
judges should be so much clearer than the studied products 
of parliamentary draftsmen it is difficult to understand, 
but they certainly are. 
The great majority of companies have a solicitor who is 
more or less permanently employed in the legal affairs of the 
company to the exclusion of other solicitors. This is an 








November 25, 1939 


THE SOLICITORS’ JOURNAL. 


[Vol. 83] 883 














obvious matter of convenience, but there is no reason why 
the company should not employ any other solicitor if it wants 
to, and some companies—notably in the City—habitually 
resort to different solicitors in connection with the different 
branches of their business. In general it is correct to say that 
a solicitor who has a company as a client stands in the same 
position to the company as if the company were a natural 
person. Special questions must, of course, arise in the case 
of a company client, and I shall refer to a few of these below, 
but the proposition holds good as a foundation. 

Before the company is incorporated the solicitor is actively 
engaged in its formation and he is generally the person who 
makes the statutory declaration required by s. 15 (2) of the 
Companies Act, 1929, on the granting by the registrar of the 
certificate of incorporation. This work is done before the 
actual incorporation of the company, and it follows that the 
solicitor has no claim to be paid for his work by the company. 
In practice he usually has a retainer from the promoters, 
and he may get a regular contract with the company after 
its incorporation. But the company can, if it likes, have 
nothing whatever to do with him, and this is so even if he is 
named as solicitor in the company’s articles. This is the 
result of the well-known decision in Eley v. The Positive 
Government Assurance Company, 1 Ex. D. 20, the articles 
amounting only to a contract between all the shareholders 
inter se and giving the solicitor no contractual right against 
the company. In Jn re English and Colonial Produce Co., Ltd. 
[1906] 2 Ch. 435, a solicitor prepared the memorandum and 
articles of a company about to be formed, acting on the 
instructions of the promoters. The company was wound up 
a few years later, and the solicitors were ordered by the 
court to lodge certain bills of costs in the winding-up pro- 
ceedings. On taxation the registrar disallowed certain 
items which appeared “to have been authorised by certain 
persons who afterwards joined the board of the company ; 
but though the company had power to pay, they never took 
any steps te pass any resolution to that effect. The company 
are therefore not liable to pay the costs of the registration of 
the company.” The decision of the registrar was substantially 
affirmed by Buckley, J., and that learned judge’s decision was 
approved by the Court of Appeal. The point was put in 
this way in the judgment of Romer, L.J.: “ In my opinion 
with respect to a solicitor’s claim for costs for work done by 
him in relation to the formation of a company which is 
subsequently formed, in order to substantiate a claim against 
the new company for his costs as solicitor he must establish 
a legal claim against the company either on his own behalf 
or on behalf of some person or persons in whose shoes he is 
entitled to stand. If he cannot do that he cannot succeed, 
in my opinion, in establishing a claim on what are called 
equitable grounds. The idea that a company merely because 
it has obtained the advantage of the solicitor’s work done 
before the formation of the company is liable in equity for the 
costs of that work appears to me to be wholly untenable. 
In my opinion there is no such equity. ...” In the same 
case the solicitor had also paid the fees payable on the 
registration of the company. Buckley, J., held that the 
solicitor was entitled to recover these on the ground that 
there was a statutory liability to pay the fees. There was no 
appeal on this-point to the Court of Appeal, but the decision 
was later overruled in Jn re National Motor Mail Coach Co., 
Ltd. [1908] 2 Ch. 515. It is true that the company is under 
a statutory obligation to pay the fees, but it is well settled 
that if one person voluntarily pays the debt of another he 
does not thereby acquire any right to be repaid by that other. 
Kennedy, L.J., who was a member of the Court of Appeal 
in the later case, considered it impossible “ to differentiate 
a payment made by a person without request in case of a 
statutory obligation from a similar payment in case of any 
other legal obligation.” 

In the matter of his costs the solicitor has a lien against a 
company client in the same way as against an individual. 





If the solicitor helps to recover funds of the company he has a 
lien on what is recovered, and this is so whether the company 
is a going concern or is in process of being wound up. After 
the company has gone into liquidation the solicitor can get a 
charging order. In In re Born [1900] 2 Ch. 433 certain 
solicitors who were employed by a company recovered a 
claim against an estate which was being administered by the 
court. Later on the company was wound up by the court 
and the solicitors applied in the winding-up proceedings for 
an order charging their costs on the company’s share of the 
funds in court in the administration action. The court made 
the order sought. Farwell, J., pointed out that the solicitors 
already had a common law lien on the company’s share of 
the fund in court. ‘ It would be monstrous if this were not 
so, as the company would never have recovered the money 
without their exertions.” This lien was not affected by the 
winding-up order, and accordingly, in making the order, the 
court was not giving the solicitors a new right, but was merely 
enabling them more cheaply and speedily to enforce a right 
which they already possessed. (See also In re Massey, 
9 Eq. 367, where it was held that a liquidator is not entitled 
to any remuneration out of the assets in a winding-up until 
his solicitor’s costs have been provided for.) In re Meter 
Cabs, Ltd. [1911] 2 Ch. 557 is another case of the same point. 
There a solicitor was employed by a company in an attempt 
to establish a claim in an arbitration. The company went 
into liquidation soon afterwards and subsequently the solicitor 
compromised the claim with the sanction of the liquidator 
and was paid a sum of money. He then took out a summons 
in the liquidation claiming that he had a common law lien on 
this sum for his taxed costs. One of the liquidators took the 
view that the solicitor could only prove for the costs incurred 
by him before the liquidation and this liquidator also denied 
that he had given the solicitor any retainer. It was held, 
following In re Born, supra, that the solicitor had a lien on 
the whole of the sum recovered through his exertions, that 
this lien extended to the costs incurred both before and after 
the liquidation, and further that it also extended to the costs 
of establishing his retainer against the liquidator who 
disputed it. 

The solicitor’s lien is, however, restricted in certain ways. 
It does not, for instance, extend to books which are required 
by the Companies Act or by the articles to be kept at the 
registered office, and it is not allowed to interfere with the 
course of a winding-up. In In re Capital Fire Insurance 
Association, 24 Ch. D. 408, a solicitor had refused to deliver 
to the liquidator certain documents in his hands on the 
grounds that he claimed a lien on them. These documents 
fell into three classes: First, there were the share register 
and minute book. These were in the hands of the solicitor 
at the commencement of the winding-up, but he was ordered 
to deliver them to the liquidator, subject to his lien (if any), 
it being held that the directors of the company had no power 
to create any lien which could interfere with the use of these 
things in the course of a winding-up. Secondly, there were 
certain documents which came into the hands of the solicitor 
after the presentation of the petition but before the order for 
winding-up. These, too, were ordered to be given up. The 
third class consisted of documents which had come into the 
hands of the solicitor before the presentation of the petition, 
and in regard to these the Court of Appeal discharged an 
order of Chitty, J., for delivery up. The winding-up order 
could not, in the opinion of the members of the Court of 
Appeal, defeat a valid lien existing at the date of the 
presentation of the petition. This might put a difficulty in 
the way of the liquidator, but in the words of Cotton, L.J. : 
“if persons do not pay their solicitors they may get into 
difficulty.” The case of In re Rapid Road Transport Company 
[1909] 1 Ch. 96 shows where to draw the line. The story was 
briefly this: A company brought an action against its 
directors, and in the course of the action a number of 
documents found their way into the hands of the solicitor 








884 


THE SOLICITORS’ JOURNAL. 


November 25, 1939 








who was acting for the company. While the action was 
going on an order was made for the compulsory winding-up 
of the company. The liquidator decided to prosecute the 
action and retained the solicitor who had been acting for the 
company. Later, however, he discharged this solicitor, 
appointed another and required the first solicitor to hand 
over to the second all documents relating to the action. This 
the first solicitor refused to do on the ground that he had a 
lien on the documents for his costs. The liquidator thereupon 
took out a summons asking for an order for delivery. It was 
held that the first solicitor had a good lien on, and was 
entitled to retain until all his costs were paid, all documents 
which had come into his possession and on which he had 
acquired a lien before the making of the winding-up order, 
but that he must deliver up those acquired by him in the course 
of the winding-up. 








A Conveyancer’s Diary. 


A NUMBER of readers of this Journal have communicated 
with the Editor concerning the article on 


Building Suilding Society Mortgages and the Emer- 
Society Mort- gency legislation which appeared in our 
gages andthe issue of 28th October, 1939. All of them 
Emergency criticise the statement there made that 
Legislation. men who were called out before the war 


under the Reserve and Auxiliary Forces 
Act, 1939, are still serving under that Act and are, therefore, 
entitled to the benefit of the Reserve and Auxiliary Forces 
(Consequential Provisions) Order, 1939, article 3 of which 
gives a moratorium in respect of instalments payable under 
building society mortgages. 

As the writer of the former article, | am glad to take this 
opportunity of saying that I think there are serious reasons 
for believing that the statement in question was inaccurate. 
But at the same time I do not feel entirely convinced that the 
right reason has been elicited. 

1. It is said that the mobilisation proclamations them- 
selves had the effect of making the persons already called 
out cease to serve under the Act of 1939. But the proclama- 
tions do not so provide in express terms. Their terms are 
quite general, and it is arguable that they could not operate 
upon persons already serving, but that they only called out 
the residue. 

2. It is further said that Army Order 158, of Ist September, 
had this effect. But that Order directs men affected by the 
mobilisation proclamations where to report for service. 
It directs officers and men ‘ who have been called out for 
service under the Reserve and Auxiliary Forces Act, 1939, 
and whose service under that Act has been terminated on 
the date hereof” to stay where they are. But this sentence 
states the fact of termination: it is not itself an operative 
direction, and the Order contains no operative direction. 

3. It is said that the Territorial Army and the Regular 
Army are now all one and the same Army and on the same 
basis as the old Regular Army. I remember a statement 
in the press to this effect, but I have been unable to trace 
the instrument under which (if at all) it was effected from a 
legal point of view. It is suggested that there was such an 
Order under the Armed Forces (Conditions of Service) Act, 
1939, s. 4. Such an order can hardly have been made 
thereunder, as the section appears only to be directed to 
allowing the competent authorities to move individuals 
from unit to unit. 

The whole matter remains very obscure and seems to be 
made more obscure by the National Service (Armed Forces) 
(Adjustment of Contracts) Regulations (dated 16th October, 
1939: S.R. & O., 1939, No. 1485). These regulations deal 
with contracts of service or apprenticeship in the case of 
persons serving under the National Service (Armed Forces) 





Act. By art. 3 they are expressly made not to affect “ the 
operation of the provisions contained in any Order in Council 
made under .. . section 4 of the Reserve and Auxiliary Forces 
Act, 1939.” Hence, it appears that the Ministry of Labour, 
who made the regulations, regarded the Orders in Council 
under the Reserve and Auxiliary Forces Act as capable of 
operation as late as 16th October, which could hardly have 
been the case had no men then been called out under that 
Act. At the same time, one of our correspondents has 
communicated with the same Ministry of Labour, who have 
replied that the Minister is advised that the service of all 
persons under the Reserve and Auxiliary Forces Act was ended 
on Ist September under s. 1 (1) of that Act and Army 
Order 158. 

It is very difficult to say what is the true view in this welter 
of confusion, though it is quite probable that what I stated 
formerly is not right. But my main point was to draw 
attention to the confusion and uncertainty and to ask for just 
and accessible legislation. This point is reinforced by the 
further doubts raised on the matter here discussed. 

It may be worth remarking that, whatever else Army 
Order 158 excludes from its scope 
militiamen already serving on Ist September. Hence it does 
seem clear that I was right in saying that militiamen called 
out in July are treated differently from those of September 
and after, who come under the National Service (Armed 
Forces) Act. 


does, it expressly 


This in itself is a grave anomaly. 


The trustee of any trust to any part of which any enemy is 
entitled for any interest, whether in 


Property of possession or not, is bound to communicate 
Enemy the fact by notice in writing to the 
Aliens. —II. Custodian. This is the effect of art. 5 (i) 


under which the notice is to 
for or on behalf of 


of the Order, 
any person who holds 


be given by * 
These words are not restricted to 


an enemy any property.” 
interests under which any money is immediately payable. 
But if it is so payable, it is to be paid to the Custodian, since 
art. | (ii) (7) enacts that there is to be paid to the Custodian 
‘any money which would, but for the existence of a state of 
war, be payable to or for the benefit of a person who is an 
enemy, by way of payment arising under any trust, will or 
settlement.” A trustee may not, therefore, retain an enemy’s 
share in the trust fund or income thereof pending the 
conclusion of peace. He must hand it over to the Custodian ; 
if he does not, he is liable to a fine and /or imprisonment under 
s. 7 (5) of the Act. And, of course, if he actually pays it to 
the enemy beneficiary,’ directly or indirectly, he is guilty of 
the offence of trading with the enemy, and is liable to an 
unlimited fine or to a sentence of penal servitude, or both, 
under s. 1 (1) of the Act. 

The notice which a trustee is to give is regulated by art. 5 (i) 
of the Order. It must be given within fourteen days of the 
Order coming into force, or fourteen days of his coming into 
control of the property, or fourteen days of the beneficiary 
becoming an enemy. Failure to comply makes him liable to 
a daily default fine of £10 under s. 7 (6) of the Act. He is 
also bound, under a similar penalty, to furnish the Custodian 
with such returns, accounts and other information, and to 
produce for inspection such documents relating thereto, as 
the Custodian may require. 

Under art. 5 (i) a person who * 
also is bound to give notice of the 


manages for or on behalf of 
an enemy any property ” 
fact to the Custodian and to furnish particulars, documents, 
etc. Under this provision, an agent in this country who 
looks after the property of an enemy, to which the enemy is 
absolutely entitled, is bound. 
Moreover, anyone who holds or 
for or on behalf of an enemy subject is bound to furnish to the 
Custodian any particulars that the Custodian may require 
(art. 5 (ii)). He is not, however, bound to give notice. An 
enemy subject himself is also in the same position (¢.). 


manages any property 
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Further, the Board of Trade are given power to vest in the 
Custodian any enemy property or the right to transfer 
(art. 2 (i)). The Board may do so by a vesting order, which 
has the same effect as a vesting order under the Trustee Act, 
1925. It will be remembered that ‘‘ enemy property ” is 
not confined to the property of enemies, but includes property 
of any sort “ belonging to or held or managed on behalf of ” 
an enemy or an enemy subject (art. 9 (ii), and s. 7 (8) of the Act). 
If such a vesting order is made in respect of the benefit of 
the application for a patent by or on behalf of or for the 
benefit of an enemy or enemy subject, the patent itself may 
be granted to the Custodian. 

Returning to art. 1, it is further provided that there is to 
be paid to the Custodian “ any rent or other payment reserved 
out of or payable in respect of any freehold leasehold 
property, or any interest in land or any manor,” which would 
ordinarily be payable to an enemy. This provision would, 
of course, include, among other things, 
rent from a tenant to an enemy landlord, or of instalments 
by a rent-charge or an annuity charged on land payable to 
an enemy (art. 1 (ii) (q)). 


Finally, art. 1 (i) (h) applies art. 1 to any sum by way of 


“payment in respect of any requisitioned property ’ 
presumably this expression includes any payment to he 
made by the government under the Comper nsation (Defence) 
Act, whether in respect of realty, or ships, or vehicles, or 
aircraft or other chattels. 

Articles 3, 6 and 7 deal with what the Custodian is to do with 
money paid to him or property vested in him under the 
Order. First, he is to take his fee of 2 per cent. of the amount 
of moneys paid to him or of the value at the date of vesting 
of property vested in him (art. 7). These fees are to be paid 
into the Exchequer (s. 7 (7) of the Act). He may take his 
fees in respect of vested property out of proceeds of sale 
or income (art. 7). 

Under art. 3 (i) the Custodian is to hold any money paid to 


him or any property vested in him until the termination of 


the present war, and is thereafter to deal with the same as the 
Board of Trade direct. Nothing is said expressly about his 


having power to sell realty. The vesting order gives 
him the right to transfer personalty, and art. 6 makes 


provisions consequent on his selling stock. Thereby a com- 
pany may purchase its own stock or shares from the Custodian, 
and, if he sells to someone else the company is bound to 
register the transfer, even if its articles restrict transfer. 
It is not so clear whether the Custodian has power to sell 
and convey realty or chattels real, and I can find nothing 
authorising him to expend money on management or to 
mortgage. He surely ought to be given these powers 
expressly. 

The receipt of the Custodian or any person duly authorised 
by him to sign receipts on his behalf for any money paid to 
him under the Order is a good discharge to the payor (art. 3 (iv)). 
Moreover, s. 7 (2) of the Act provides that if the Custodian 
gives a certificate that any given money or property is within 
the Order, the certificate is evidence of the fact stated in it, 
and a person to whom it is given is not to be liable for acting 
upon it; and s. 7 (3) protects transactions carried out under 
a mistake of fact as to a person being an enemy or an enemy 
subject. 

It was laid down in various well-known cases during the 
last war that an enemy alien remains liable to be sued in our 
courts. Accordingly, it is rather surprising to find that the 
Order contains nothing about the Custodian paying the debts 
of enemies out of their assets in his hands. The Order, 
indeed, makes it virtually impossible for judgments against 
enemies to be satisfied. If anyone here has enemy assets, he is 
bound to hand them over, if they are money, to the Custodian 
under art. 1; if they are not money, the chances are that the 
Custodian will get them vested in him under art. 2. If, by any 
chance, he fails to get them in, they are sterilised in the hands of 


any sum by way of 





the person who has them, since art. 4 provides that “* No person 
shall, without the consent of the Board of Trade, save as 
directed by this Order, transfer, part with or otherwise deal 
with the property of any enemy.” An attempted breach of 
this article would, of course, entail the penalties of s. 7 (5) of 
the Act, and the dealing would be void under that subsection. 
Moreover, art. 3 (ili) provides that money or property 
acquired by the Custodian under the Order “ shall not be 
liable to be attached or otherwise taken in execution.” It 
is true that the Board of Trade can authorise the Custodian 
in any specific case to hand over money or property to any 
person who would be entitled thereto apart from the Act 
and Order (art. 3 (i1)), and can authorise other persons to 
deal with the property of enemies (art. 4). But this 
procedure is very unsatisfactory, and no one would be very 
anxious to incur the expense of an action against an enemy 
in the hope that the Board of Trade will allow the judgment 
to be satisfied. Meanwhile, since at common law the enemy 
remains liable to an action, the Statute of Limitations is 
running in his favour, and, if the war goes on long enough, 
will release him from liability. With all respect, I should 
suggest that steps ought now to be taken to allow the 
Custodian to use the assets of enemies to meet their liabilities 
to persons without the leave of the Board of Trade. 

Though it is not directly connected with the Act and Order, 
I think I ought to refer to the question of enemy trustees. 
What is to be done where a trustee of an English trust is an 
enemy in the common law sense? Obviously he cannot 
continue to be trustee. I do not think that there is any 
doubt that in such a case the power of appointing a new 
trustee in his place, conferred by s. 36 (1) of the Trustee Act, 
1925, applies, since it arises where, inter alia, a trustee is 
“unfit” to act in the trust, or is “* incapable ” of doing so. 
These words, of course, normally refer to physical or mental 
incapacity, but I do not think that they are necessarily so 
restricted. Indeed, I indicated in this column on 23rd 
September, 1939, that they would cover the case of a trustee 
on whole-time war service who has not delegated his trust. 
A fortiori, an enemy, i.e., a person resident in Germany or its 
dependencies, is wholly incapable of acting, since any dealings 
or correspondence with him would be illegal. And I think 
that in present circumstances even an enemy subject resident 
here or in a neutral country, with the possible exception of 
“friendly” enemy subjectsresident here and not interned, would 
be “unfit” to act. The deed of appointment should recite the 
material facts and add that the enemy trustee is unfit to act 
and incapable of acting. Such a recital is conclusive evidence 
in favour of a purchaser for value of the legal estate (Trustee 
Act, s. 38). But since such a statement does not validate the 
appointment in any other respect, it will often be thought 
best to apply to the court for the removal of the enemy 
trustee and the appointment of a successor. The court’s 
attitude could not, of course, be in doubt. 








Landlord and Tenant Notebook. 


taking the lease of property, the rule is 
caveat lessee; he must take the property 
Defects in as he finds it,” said Mellish, L.J., in 
New Houses. Erskine v. Adeane (1873), L.R. 8 Ch. 756. 

The truth contained in this succinct state- 
ment has now been illustrated anew by the decision in Davis 
v. Foots [1939] W.N. 341 (C.A.) ; 83 Son. J. 780. 

Statute law, in the shape of legislation designed to protect 
the interests of the wage-earning class, has limited the scope 
of the proposition by excluding from its ambit tenancies of 
dwelling-houses let at low rentals and for limited periods. 
Apart from this, a number of attacks on or attempts to evade 
the proposition have been made based upon various 
cases decided within the last ten years, 


case of 


“In the 
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First we had Lawrence v. Cassel [1930] 2 K.B. 83 (C.A.). 
This was an action by the purchaser of a house against the 
builder-vendor, and the important point was whether the 
agreement, which was construed as obliging the defendant 
to use proper materials and carry out the work efficiently, 
had been merged in the conveyance which made no reference 
to the former document. It was held that there was no such 
merger, and the plaintiff succeeded accordingly. 

Next comes Bottomley v. Bannister [1932] 1 K.B. 458 (C.A.), 
in which the claim was brought under the Fatal Accidents Act, 
1846 (note that the Law Reform (Miscellaneous Provisions) 
Act, 1934, had not yet been passed). The facts here were that 
a contract for the sale of an uncompleted house provided 
that the vendors, the defendants in the action, should make 
it fit for habitation by an agreed date, and entitled the 
purchaser to take possession as their tenant at will before that 
date. He and his wife and child did so take possession, and 
shortly before the agreed date the parents were found dead, 
having been poisoned by carbon monoxide gas produced by 
the burner of a boiler which was part of the realty and which 
was not properly regulated at the time. The evidence and 
findings of the jury showed that the regulator had been 
altered by the parents or one of them. There was no duty on 
the defendants to attend to the regulation. 

The tort alleged was that of exposing the deceased to a 
“ dangerous thing.” The argument for the plaintiff admini- 
strators recognised the weakness of any claim based on the 
relationship of landlord and tenant, in the face of the pro- 
position referred to at the commencement of this article. 
It was urged that besides being vendors and lessors the 
defendants were builders, and that as such they had failed 
in their duty. Scrutton, L.J., did refer to the possibility 
that the contract to make the house fit for habitation might 
add some obligation, as in Lawrence v. Cassel, supra, but no 
such question had been left to the jury, and his lordship’s 
own opinion was that there would have been no evidence to 
support a finding in the plaintiffs’ favour. So substantially 
the question was one of misfeasance or not. 

It was held that as the appliance when properly regulated 
was not dangerous, and as the defendants were unaware of any 
danger and thus not in a position to warn their tenant- 
purchaser, there was no breach of duty. 

Soon after this we had Donoghue v. Stevenson [1932] A.C. 
562. This was the famous  snail-in-the-ginger-beer-bottle 
case (and if its relevance to the proposition * let the tenant 
beware” be not immediately apparent, I crave patience). 
The gist of the decision was this—I quote from Lord Atkin’s 
speech—* A manufacturer of products, which he sells in such 
a form as to show that he intends them to reach the ultimate 
consumer in the form in which they left him with no reasonable 
possibility of intermediate examination, and with the know- 
ledge that the absence of reasonable care in the preparation 
oi. putting up of the products will result in an injury to the 
consumer’s life or property, owes a duty to the consumer 
to take that reasonable care.” 

Next came Otto v. Bolton & Norris [1936] 2 K.B. 46. One 
of the plaintiffs in this case agreed to buy from the defendants 
a house which they were erecting, and it was found and held 
that they undertook and warranted that it should be well 
built and free from defects. She and her co-plaintiff moved 
in after completion, and a few months later some of the ceilings 
fell, injuring the second plaintiff. The first plaintiff succeeded 
by virtue of the warranty ; but the second plaintiff had to get 
round Bottomley v. Bannister, supra. 

The arguments were that that authority applied only to 
contract, and that Donoghue v. Stevenson, supra, overruled it 
in so far as it might apply to tort. It was urged that in the 
latter case Lord Atkin had pointed out that the distinction 
between things dangerous in themselves and things dangerous 
owing to negligent construction was a distinction without a 
difference when it came to the matter of legal rights created. 





And that there was no intention to distinguish between realty 
and chattels. 

Examining these arguments, Atkinson, J., first observed 
that Lord Atkin had referred to Bottomley v. Bannister 
without adverse comment, and had also referred to a number 
of other authorities showing that builders were not under any 
duty, as such, to those who occupied the houses they built 
and disposed of. His lordship considered that what was 
laid down in Donoghue v. Stevenson was that a manufacturer 
of products was under a duty to take care that they should 
not be harmful to the consumer or user if the relationship 
between them was sufficiently proximate. One test of sufficient 
proximity was the absence of any reasonable possibility of 
intermediate examination. In the case of a house, or at all 
events in the case before the learned judge, there was nothing 
to prevent examination, and it was in fact usual and likely. 

The comment suggests itself that the usualness and 
likelihood are, perhaps, a rather more important element 
than the possibility, and are implied by the use of the word 
“ reasonable ”’ to qualify “ possibility.” It might be observed 
that the purchaser of a bottle of ginger-beer, though the 
container in question be made of opaque glass, has as good 
an opportunity of detecting the presence of a snail as the 
occupier of a house has of seeing that its ceilings are made of 
badly mixed materials. But the presence of the snail is both 
less usual and less likely. 

Now the facts of Davis v. Foots were as follows: The 
plaintiff in August, 1938, agreed to take the defendant’s flat 
from Ist September. Before the latter date he asked her 
whether she wanted a gas fire which was on the premises ; 
she did not, and he said he would remove it. The defendant’s 
son removed the gas fire, and the defendant’s furniture, on 
the 26th August, and with the fire removed the controlling 
tap. As the gas had been turned off at the main, none 
escaped. On the 4th September, before moving in, the 
plaintiff's husband went to the premises with a representative 
of the gas company, who turned on the gas at the meter. 
The result was that the plaintiff and her husband were 
asphyxiated in bed, the husband succumbing, but the plaintiff 
ultimately recovering. She sued for the loss of her husband. 
There does not appear to have been any claim on behalf of 
his estate. 

At first instance the plaintiff sueceeded in overcoming all 
the obstacles referred to earlier in this article. It was con- 
tended, not, of course, that Bottomley v. Bannister had been 
impliedly overruled on the important point, but that it did 
not extend to an act of misfeasance and to one which had 
taken place after the making of the contract. This argument 
was rejected on appeal, where it was held that as regards a 
claim in contract, the law was well established, and as regards 
negligence Donoghue v. Stevenson had decided that there could 
be no duty without proximate relationship, of which the main 
test was whether there was reasonable opportunity for examina- 
tion between the time of the sale or the doing of the work 
and the use or consumption of the article. 

The position of a tenant of a new house who suffers injury 
or loss owing to its inherent defects is, therefore, now as 
follows: He cannot succeed qua tenant unless his agreement 
or a collateral agreement warrants the condition of the 
premises, or unless such a warranty is imported into the 
agreement by s. | of the Housing Act, 1936 (which obviously 
aims at protecting those who are not likely to make stipula- 
tions or able to afford surveyors). He cannot succeed in 
tort unless he can prove breach of a duty founded upon 
proximate relationship. 

I have deliberately qualified the second statement as well 
as the first, and for this reason. The unsuccessful plaintiff in 
Otto v. Bolton and Norris was not a tenant, and there was 
nothing to prevent examination, which could reasonably be 
expected. The ultimately unsuccessful plaintiff in Davis v. 
Foots had ample opportunity and the immediate cause was 








all — 




















November 25, 1939 THE SOLICITORS’ JOURNAL. vii 














LAW FIRE 


INSURANCE SOCIETY LIMITED 


No. 114, Chancery Lane, London, W.C.2. 











FIRE ACCIDENT BONDS 








Directors 


Chairman— 
HAROLD MARSON FARRER, Esq. (Farrer & Co). 


Vice-Chairman— 


EDMUND TREVOR LLOYD WILLIAMS, Esq., J.P. 


ROWLAND BEEVOR, Esq., (Williams & James), 

LANCELOT CLAUDE BULLOCK, Esq. (Markby, Stewart & Wadesons), 
HUGH ADOLPHUS CARTER, Esq. (Peake & Co.), 

PHILIP HUGH CHILDS, Esq., J.P. (Bramsdon & Childs), 

GUY HARGREAVES CHOLMELEY, Esq. (Frere, Cholmeley & Co.), 
HARRY MITTON CROOKENDEN, Esq. (Francis & Crookenden), 
CHARLES EASTWOOD, Esq., J.P. (W. Banks & Co.), 

GEORGE EDWARD HUNTER FELL, Esq. (Carleton-Holmes & Co.), 
JOHN CHARLES BLAGDON GAMLEN, Esq. (Morrell, Peel & Gamlen), 
EDWIN HART, Esq. (Budd, Brodie & Hart), 

JOHN BERESFORD HEATON, Esq. (Rider, Heaton, Meredith & Mills), 
PHILIP GWYNNE JAMES, Esq. (Gwynne James & Sons), 

CHARLES WILFRID LEE, Esgq., J.P. (formerly of Lee, Bolton & Lee), 
CHARLES HENRY MAY, Esq. (May, May & Deacon), 

FREDERICK STUART MORGAN, Esq. (formerly of Saxton & Morgan), 
CHARLES CECIL AMPHLETT MORTON, Esq. (Ivens, Morton & Morton), 
HENRY JOHN NIX, Esq. (formerly of Raymond-Barker, Nix & Co.), 
EDMUND R. W. RADCLIFFE, Esq. (Radcliffes & Co.), 

EDWARD LEE ROWCLIFFE, Esq. (Gregory, Rowcliffe & Co.), 
WILLIAM LEWIS SHEPHERD, Esq. (Nicholson, Freeland & Shepherd), 
GEORGE LAWRENCE STEWART, Esq. (Lee & Pembertons), 

RALPH PERCEVAL TATHAM, Esq. (Church, Adams, Tatham & Co.), 
GEOFFREY HUGH WALFORD, Esq. (Walfords), 

CHARLES SPOTTISWOODE WEIR, Esq. (A. F. & R. W. Tweedie), 
HERBERT MEADOWS FRITH WHITE, Esq. (Foyer, White, Borrett & Black). 
ROMER WILLIAMS, Esq., D.L., J.P. (formerly of Williams & James), 
ARCHIBALD B. B. WILSON, Esq. (Dawson & Co.). 


Solicitors—MARKBY, STEWART & WADESONS. 

















Please mention ‘‘ Tur Soutcrrors’ Journau’’ when replying to Advertisements, 














November 25, 1939 


THE SOLICITORS’ JOURNAL. 











COUNTY COURT CALENDAR FOR DECEMBER, 1939. 


Circuit 1—Northumberland, etc. 
His Hon. Jupce Ricuarpson 

Alnwick, 

Berwick-on-T weed, 

Blyth, 

Consett, 15 

Gateshead, 5 

Hexham, 

Morpeth, 4 
+*Newcastle-upon-Tyne, 8 (A.), 


12 (B.), 15 (R.B.), 18 (R 
every 7 h ursday) 
North Shields, 14 
Seaham Harbour, 11 
South Shields, 6, 13 
Sunderland, 7 (R.B.), 19, 20 


Circuit 2—-Durhan, etc. 
His Hon. JupGeE GAMoNn 
Barnard Castle, 7 
Bishop Auckland, 19 
Darlington, 6 
*Durham, 5, 18 
Guisborough, 
Leyburn, 
+* Middlesbrough, 1, 13 
Northallerton, 
Richmond, 
+*Stockton-on-Tees, 12 
Thirsk, 21 
West Hartlepool, 14 


Circuit 3—-Cumberland, etc. 
His Hon. JupGe ALLSEBROOK 
Alston, 
Appleby, 12 
+* Barrow-in-Furness, 6, 7 
Brampton, 21 
*('arlisle, 6 (R.), 20 
Cockermouth, 
Haltwhistle, 16 
*Kendal, 19 
Keswick, 7 (R.) 
Kirkby Lonsdale, 9 
Millom, 
Penrith, 22 
Ulverston, 5 
+* Whitehaven, 13 
Wigton, 15 
Windermere, 8 
*Workington, 14 


Circuit 4— Lancashire. 
His Hon. Jupce PEEL, 
eo 
Accrington, 7 
+* Blackburn, 4, 6(R. 
Is 
+* Blackpool, 6, 8 (R.B.), 13 (J.S.), 
20 
*Chorley, 14 
Clitheroe, 12 (R.) 
Darwen, 8 (R.) 
Lancaster, | 
+*Preston, 5, 
19 


Circuit 5——Lancashire. 
His Hon. JupGe Crostuwalrer 
+* Bolton, 6, 13, 19 (J.S.) 
sury, 4 (J.8.), 11 
*Oldham, 7, i4, 21 (J.S.) 
*Rochdale, 15 (J.S.), 22 
*Salford, 5 (J.S.), 8, 
18, 20 (J.S.) 


O.B.E., 


3.), LE GILS.), 


12 (J.S8.), 15 (R.B.), 


12 (J.S.), 


Circuit 6—Lancashire. 
His Hon. Jupce Dowpatn, K.C. 
His Hon. JupGe Procter 
t*Liverpool, 1 (B.), 4, 5, 6, 7, 8 
(B.), 11,12, 13, 14, 16 (B.), 
18, 19, 20, 21, 22 (B.) 
St. Helens, 6, 20 
Southport, 5, 19 
Widnes, 8 
*Wigan, 7, 21 


Circuit 7—Cheshire, etc. 
His Hon. Jupae Ricnarps 
Altrincham, 13 
* Birkenhead, 6 (R.), 
(R.), 20 (R.), 21, 22 


8, ll, 13 


Chester, 5, 28 
*Crewe, 15 
Market Drayton, 
| Nantwich, 
| *Northwich, 14 
| Runcorn, 19 
| *Warrington, 7, 29 
Circuit 8—Lancashire. 
His Hon. JupGe Leen 
Leigh, 1, 15 
t*Manchester, 4, 5, 6, 7, 
11, 12, 13, 14, 15 (B.), 


20 


Circuit 10-——Lancashire, etc. 

His Hon. JupGe 

*Ashton - under - Lyme, 1, 
(R.B.) 

*Burnlecy, 14, 15, 19 (R.B.) 
Colne, 13 
Congleton, 8 
Hyde, 19 

*Macclestield, 7, 
Nelson, 
Rawtenstall, 6 
Stalybridge, 21 

*Stockport, 5, 18, 20, 
Todmorden, 12 


Circuit 12-—Yorkshire. 


His Hon. JupGe FRANKLAND 


BuRGIS 


Keighley, 21 
Otley, 20 
Skipton, 22 


Circuit 13--Yorkshire, etc. 
His Hon. JupGe Essennicu 
*Barnsley, 6, 7, 8 
Glossop, 20 (R.) 
Pontefract, 18, 19, 20 (J.S.) 
Rotherham, 12, 13 


15, 21 


Circuit 14—-Yorkshire. 

His Hon. JupGE STEWART 
Easingwold, 18 (R.) 
Harrogate, 1 (R.), 8, 15 (R.) 
Helmsley, 19 


Tadcaster, 


York, 12 
Circvit 16——-Yorkshire. 


His Hon. JupGe Sir 
Banks, K.C. 
Beverley, 7 (R.), 8 

Bridlington, 4 
Goole, 19 
Great Driffield, 
1*Kingston-upon-Hull, 11 (R.), 
12 (R.), 13, 14, 15 (J.S.), 
(R.B.) 
New Malton, 
Pocklington, 
*Scarborough, 5, 6, 
Selby, ] 
Thorne, 21 
Whitby, 


Circuit 17—Lincolnshire. 

His Hon. Junge Lanaman 
Barton-on-Humber, 

t* Boston, 7 (R.), 14, 2] (R.B.) 
Brigg, 
Caistor, 
Gainsborough, | (B.), 8 
Grantham, 15 

T*Great Grimsby, 5, 6 

(R.B.), 19, 20 


(J.S.), 
(J.S.) 





every Wednesday) 


8 (B.), 
18, 19, 


is 


22 (R.B.) 


*Bradford, 1, 7 (R.B.), 13, 15 
(J.S.), 20 (R.B.) 
Dewsbury, 5 (R.B.), 12 
*Halifax, 7, 8 (J.S.) (R.B.) 
* Huddersfield, 5, 6 (J.S.) (R.B 


Wakefield, 14 (R.B.), 19, 21 (R.) 


*Sheffield, 1, 5 (.J.S.), 8 (R.), 14, 


Leeds, 1 (R.), 6, 7 (J.S.), 8 (R.), 
13, 14 (J.S.), 15 (R.), 19 
(R.B.), 20, 21 (J.S.) 

tipon, 5 


LEGINALD 


18 


; 
(R. 





Holbeach, 22 
Horn tle 
*Lincoln, 7 ( 
*Louth, 12 
Market Rasen, 4, 20 (R.) 
Scunthorpe, 1} (R.), 18 

Skegness, 13 

Sleaford, | 

Spalding, 21 (R.) 

Spilsby, 8 (R.) 
Circuit 18 Nottinghamshire, etc. 
His Hon. JupGe Hitvyarp, K.C. 

Doncast¢ r, 1, 4, 2, Zi 

East Retford, 5 

Mansfield, 4 (R.), li, 12 

Newark, 15 (R.), 18 
*Nottingham, 6, 7 (J.S.) (R.B.), 

8, 13, 14, 15 (B.) 

Worksop, 12 (R.), 19 
Circuit 19--Derbyshire, ete. 
His Hon. Jupce Loxcson 

Alfreton, 12 

Ashbourne, 

Bakewell, 5 

Burton-upon-Trent, 13 (R.B.) 

Buxton, 11 

*Chesterfield, 8, 15 
* Derby, 6, 19 (R.B.), 20, 21 

(J.S.) 

Ilkeston, 19 

Long Eaton, 14 

Matlock, 

New Mills, 

Wirksworth, 7 


Circuit 20- Leicestershire, etc. 


His Hon. Jupce Gacperarrau, K.C, 
Ashby-de-la-Zouch, 14 
* Bedford, & (R.B.), 20 


Bourne, 15 

Hinckley, 13 

Kettering, 19 
*Leicester, 1} (R.B.), 1,5, 6 (5.8.) 

(B.), 7 (B.), 8, 11, 22 (R.) 

Loughborough, 12 

Market Harborough, 
Melton Mowbray, 8 (R.), 18 
Oakham, 14 (R.) 

Stamford, 

Wellingborough, 21 


Circuit 21-—Warwickshire. 

His Hon. Jupce Dae 

His Hon. Jvoce Ruerge, 
( Add.) 

*Birmingham, 1, 4. 5, 6, 7, 8, 11, 
12 (B.), 13, 14, 15, 18, 19, 20 


Circuit 22-—Herefordshire, ,etc. 
His Hon. JupGe Roore Reeve, 
K.C. 
Bromsgrove, 
Bromyard, 
Evesham, 20 
Great Malvern, 4 

Hay, 6 
*Hereford, 12, 22 


K.C 


18 





*Kidderminster, 5, 19 
Kington, 13 | 
Ledbury, | 

*Leominster, 1] 

*Stourbridge, 7, 8 | 
Tenbury, | 


*Worcester, 15, 21 
Circuit 23--Northamptonshire. | 
His Hon. JvovGe Hurst 


Atherston, 
Bletchk Vv, 19 
*Coventry, 4, 5, 

Daventry, 

Leighton Buzzard, 21 
*Northampton, | (R.B.), 5 (R.), 

11, 12 

Nuneaton, | 

tugby, 14 
Circuit 24 Monmouthshire, etc. 
His Hon. Ji DGE THOMAS 

Abergavenny, 15 

Abertillery, 12 

Bargoed, 13 


6 (R.B.), 18 


Barry, 7 
r*Cardiff, 4, 5, 6, 8, 9 
Chepstow, 22 
Monmouth, 18 
t*Newport, 12 (B.), 19, 21 
Pontypool and Blaenavon, 20 
* Tredegar, I4 


Circuit 25—Staffordshire, etc. 

Hrs Hox. JupGce TEBBS 

*Dudley, 5, 12 (J.S.), 19 

*Walsall, 7, 14 (J.S.), 21 

*West Bromwich, 6 (J.S.), 13, 
20 (.J.8.) 

*Wolverhampton, 1 
15 (J.S.) 


(J.S.), 8, 


Circuit 26—Staffordshire, etc. 


His Hon. Jupae Rueaa, K.C. 
Burslem, 
*Hanley, 14 (B.), 15 (B.) 
Leek, 11 
Lichfield, 6 
Newcastle-under-Lyme, 12 
*Stafford, | (B.) 
*Stoke-on-Trent, 
stone, 
Tamworth, 7 
Uttoxeter, 
Circuit 27-Middlesex. 
His Hon. Jupae Tupor Rees 


Whitechapel, 1, 7, 8, 14, 15, 21 
Circuit 28-—Shropshire, etc. 

His Hon. JupGE SAMUEL, 

Brecon, 15 
Bridgnorth, 13 
Builth Wells, 7 
Craven Arms, 5 
Knighton, 11 
Llandrindod Wells, 8 
Llanfyllin, 
Llanidloes, 
Ludlow, 6 
Machynlleth, 
Madeley, 14 

*Newtown, 
Oswestry, 12 
Presteign, 

*Shrewsbury, 18, 21 
Wellington, 19 
Welshpool, 

Whitchurch, 20 


K.C, 


Circuit 29-—-Caernarvonshire, etc, 
His JupGe Str ArTEMUS 
K.C. 


Hon, 
JONES, 
Bala, 
+* Bangor, 11 

Blaenau Festiniog, 5 
*Caernarvon, 13 

Colwyn Bay, 7 

Conway, 

Corwen, 

Denbigh, 

Dolgelly, 

Flint, 

Holyhead, 12 

Holywell, 4 

Llandudno, 

Llangefni, 

Llanrwst, 15 (R.) 

Menai Bridze, 

Mold, 15 
*Portmadoc, 6 
Pwllheli, 8 
Rhyl, 14 
Ruthin, 16 

*Wrexham, 18, 19 


Circuit 30--Glamorganshire. 
His Hon. Jupae WiiiiaMs, K.C. 
* Aberdare, 5 

Bridgend, 1, 18, 28 

Caerphilly, 28 (R.) 

*Merthyr Tydfil, 7, 8 

*Mountain Ash, 6 

Neath, 19, 20, 21 

*Pontypridd, 13, 14, 15 

Port Talbot, 22 











THE SOLICITORS’ JOURNAL. 


November 25, 1939 








*Porth, 11 
*Ystradyfodwg, 12 

Circuit 31—-Carmarthenshire, etc. 

His Hon. Jupce Davies 
Aberayron, 

+* Aberystwyth, 14 
Ammanford, 13, 19 
Cardigan, 

+*Carmarthen, 15 

+* Haverfordwest, 12 
Lampeter, 2 
Llandilofawr, 
Llandovery, 
Llanelly, 1, 18 
Narberth, 1] 
Newcastle-in-Emlyn, 
Pembroke Dock, 4 
*Swansea, 5, 6, 7, 8, 9 


Circuit 32—-Norfolk, etc. 
His Hon. JupGe ROwWLANDS 
3eccles, 
3ungay, 18 
Diss, 5 
Downham Market, 7 
East Dereham, 
Eye, 
Fakenham, 
+*Great Yarmouth, 14, 15 
Harleston, 
Holt, 
+*King’s Lynn, 21, 22 
t+Lowestoft, 8 
North Walsham, 
*Norwich, 11, 12, 13 
Swaffham, 20 
Thetford, 19 
Wymondham, 
Circuit 33-—-Essex, etc. 
Hrs Hon. JuvGe Hitpestey, K.C, 
Braintree, 
*Bury St. Edmunds, 5 
*Chelmsford, 11 
Clacton, 19 
Colchester, 13, 14 
Felixstowe, 
Halesworth, 20 
Halstead, 1 
Harwich, 15 
+* Ipswich, 6, 7, 8 
Maldon, 
Saxmundham, 12 
Stowmarket, 
Sudbury, 
Woodbridge, 
Circuit 34 —Middlesex. 


His Hon. JupGe Austin JONES 
His Hon. Jupae Tupor Rees 
(Add.) 
Uxbridge, 5, 12, 19 


Circuit 35—-Cambridgeshire, etc. 
His Hon. JupGE CAMPBELL 
Biggleswade, 12 
Bishops Stortford, 18 
*Cambridge, 5 (R.B.), 6 
13 (J.S.) (B.), 14 
Ely, 8 
Hitchin, 4 
Huntingdon, | 
*Luton, 1, 15 (R. 
March, 
Newmarket, 15 
Oundle, 11 
*Peterborough, 
Royston, 
Saffron Walden, 
Thrapston, 
Wisbech, 8 (R.), 19 
Circuit 36- Berkshire, etc. 
His Hon. JupGe Cores-PREEDY, 
K.C. 
*Aylesbury, | 
Banbury, 6 
suckingham, 12 (R.) 
Chipping Norton, 13 (R.) 
Henley-on-Thames, 8 
High Wycombe, 
*Oxford, 4, 11 (R.B.) 
*Reading, 7 (R.B.), 14, 15 
Shipston-on-Stour, 12 (R.) 
Thame (7'ransferred to Oxford) 
Wallingford, 


(R.), 


1 (R.), 5, 6 


15 (R.B.) 


Wantage, 5 
*Windsor, 11, 12 
Vitney, 
Circuit 37—-Middlesex, etc. 
His Hon. JupGE HARGREAVES 
Chesham, 5 


*St. Albans, 12 
West London, 1, 4, 6, 7, 8, 11, 
13, 14, 15, 18, 19, 20 


Circuit 38-—-Middlesex, etc. 


His Hon. Junge Hancock 
Barnet, 5, 12, 19 
*Edmonton, 1, 7, 8, 14, 15, 18 
*Hertford, 6 
Waltham Abbey (Dates trans- 


ferred a —% nton) 
Watford, 13, 20 
Circuit 39-—Middlesex. 
His Hon. JupGe LILLey 
Shoreditch, 5, 6, 7, 12, 13, 14, 
19, 20. 
Circuit 40— Middlesex. 


His Hon. JupGe THomeson, K.C. 
His Hon. JupGe Druceuer( Add.) 


His Hon. JupGe Tupor Rees 
(Add.) 
Bow, 1, 4, 5, 6, 7, $, 11, 12, 13, 


14, 15, 18, 19, 20 
Circuit 41—Middlesex. 


His Hon. JupGE EARENGEY, K.C, 
His Hon. JupGE Trevor Hunter, 
C. (Add. 
a fe Agee 6, 7, 
» 12 ( i S -)s 5, 18, 
rt (GS, 20, ae 


Circuit 42——Middlesex. 
His Hon. JupGe Davip 
K.C. 
Bloomsbury, 1 (J.S8.), 4, 5, 6, 
7, 8 (J8.), lil, BP, B, 4, 
15 (J.S.), 18, 19, 20 


Circuit 43—-Middlesex. 


Davies, 


His Hon. JupGe Dryspare 
Woopcock, KC. 

His Hon. JupGe Druceuver 
(Add.) 


Marylebone, io a ta a 
i. 13, 14, 15, 16, 19; 20, 21 


Circuit 44—-Middlesex. 


His Hon. JupGe Str Mor vaunt 
SNAGGE 

His Hon. JupGe Austin JONES 
(Add.) 


Westminster, 1, 4, 5, 6, 7, 8, 
2; 33; 13, 14, 15, 18; 


Circuit 45—Surrey. 

His Hon. JupGe Haypon, 

His Hon. JupGe 

*Kingston, 1, 5, 8, 12, 15, 19 

*Wandsworth, 4, 6, 7, 11, 13, 14 
18, 20 

Circuit 46-—-Middlesex. 

His Hon. JupGe DrucQuer 

Brentford, 4, 7, 11, 14, 18 

*Willesden, 
19, 20 

Circuit 47—Kent, etc. 

His Hon. JupGe WELLS 

His Hon. JupaGe Hurst (Add.) 


K.C. 


*Greenwich (Dates transferred to | 


WW oolwich) 
Southwark, 4, 5, 7, 11, 12, !4, 

18, 19 
Woolwich, 1, 6, 


Circuit 48—Surrey, etc. 
His Hon. JupGe 
C.B.E., K.C. 
Dorking, 
Epsom, 6, 13 
*Guildford, 14 
Horsham, 
Lambeth, 1, 4, 
15, 18, 19, 21 
Redhill, 20 


8, 13, 15, 20 


Bits Bee kes 


19, 20 | 


Hurst (Add.) 


1, 5, 6, 8, 12, 13, 15, | 


KOoNSTAM, 


| Circuit 49—Kent. 
| His Hon. 


JUDGE CLEMENTS. 

Ashford, 4 
*Canterbury, 12 

Cranbrook, 

Deal, 15 
*Dover, 13 

Faversham, 11 

Folkestone, 5 

Hythe, 

*Maidstone, 8 

Margate, 14 
+Ramsgate, 6 
+*Rochester, 20, 21 

Sheerness, 

Sittingbourne, 19 

Tenterden, 18 
Circuit 50—Sussex. 

His Hon. JupGe AuSsTIN 
His Hon. JupGe ARCHER, 
(Add.) 

Arundel, 1 

Brighton, 7, 8, 1 
+*Chichester, 15 

*Eastbourne, 6 
*Hastings, 5 

Haywards Heath, 
*Lewes, 18 

Petworth, 

Worthing, 12 

Circuit 51—-Hampshire, etc. 

His Hen. JupGe Toruam, 

Aldershot, 8, 9 

Basingstoke, 4 

Bishops Waltham, 22 

Farnham, 15 
*Newport, 6 

Petersfield, 1 

+*Portsmouth, 4 (B.), 7, 

Romsey, | 

tyde, 
t*Southampton, 5, 12, 19, 20 
(B.) 
*Winchester, 13 
Circuit 52—Wiltshire, etc. 
His Hon. JupGE JENKINS, 
*Bath, 7 (B.), 14 (B.) 

Calne, 

Chippenham, 18 

Devizes, 11 
*Frome, 12 (B.) 

Hungerford, 4 

Malmesbury, 21 

Marlborough, 

Melksham, 15 
*Newbury, 13 (R.) 
*Swindon, 6, 13 (B.) 

Trowbridge, 8 

Warminster, 

Wincanton, 


JONES 
K.C. 


1, 14 (J.S.) 


K.C. 


14, 21] 


K.C. 


15 (R.) 
Circuit 53-—Gloucestershire, etc. 
His Hon. JupGE KENNEDY, K.C. 
Alcester, 
*Cheltenham, 5, 6 (J.S.), 19 
Cirencester, 14 
Dursley, 
| t*Gloucester, 7 7, 8 (J.S.), 
Newent, 
Newnham, 1!1 
Northleach, 
Redditch, 15 
Ross, 
Stow-on-the-Wold, 
Stratford-on-Avon, 21 
Stroud, 20 
Tewkesbury, 
Thornbury, 
Warwick, 22 
Winchcombe, 


| Circuit 54—-Somersetshire, etc. 


His Hon. JupGE WETHERED 


| t* Bridgwater, 8 


t*Bristol, 4 (J.S.), 5, 6, 7, 11, 15 
(B.), 18 (J.S.), 19 (R.), 20, 21 
Minehead, 19 
*Wells, 12 
Weston-super-Mare, 13, 14 


| | Circuit 55—Dorsetshire, etc. 


His Hon. JupGE Cave, K.C. 
Andover, 13 
Blandford, 18 


*Bournemouth, 8 (J.S.), 11 (R.) 
3ridport, 12 
Crewkerne, 19 (R.) 
*Dorchester, | 
Lymington, 20 
+Poole, 13 (R.) 
Ringwood, 2 
*Salisbury, 7 
Shaftesbury, 4 
Swanage, 15 
*Weymouth, 5 
Wimborne, 19 
*Yeovil, 14 


Circuit 56——Kent, etc. 
His Hon. JupGe Stir 
Hurst, K.C. 
Bromley, 5, 6, 19, 20 
*Croydon, 1, 4, 12, 13, 

Dartford, 14 
East Grinstead, 
Gravesend, 11 
Sevenoaks, 
Tonbridge, 7 


Tunbridge Wells, 21 


GERALD 


15, 18, 22 


Circuit 57——Devonshire, etc. 

His Hon. JupGE THESIGER 
Axminster, 11 (R.) 

** Barnstaple, 19 
Bideford, 20 
Chard, 12 (R 

+*Exeter, 7, 8 
Honiton, 11 
Langport, 18 
Newton Abbot, 14 
Okehampton, 15 
South Molton, 
Taunton, 14 
Tiverton, 13 

*Torquay, 5, 6 
Torrington, 21 
Totnes, 
Wellington, 11 (R.) 

Circuit 58-—Essex. 

His Hon. JupGce TREvor Hunvrer, 

K.C, 

Brentwood, | (R.) 
Gray’s Thurrock, 


Ilford, 5 (R.), 6, 12 (R.), 18 (R.), 
19 

*Southend, 13, 14 (R.), 15, 20 
(2.5.) 


Circuit 59-—Cornwall, etc. 

His Hon. JupGe Lrias 
Bodmin, 7 
Camelford, 6 
Falmouth, + ¢R.) 
Helston, 12 
Holsworthy, 5 
Kingsbridge, 15 (R.) 
Launceston, 4 
Liskeard, 8 
Newquay, 
Penzance, 13 

+*Plymouth, 19, 20, 21 
Redruth, I4 
St. Austell, 11 
Tavistock, 

+*Truro, 15 


{The Mayor’s and City of London 


Court. 
His Hon. JupGE Dopson 
His Hon. Jup@e WuirEvey, K.C. 
His Hon. Jupae Tuomas 
His Hon. Jupa Swe 
Guildhail, | (8 ‘ b).6. 7,8 
(J.8.), 12, 12, 13 14, 15 (J.S.), 
18, 19, 20 
24 3ankruptcy Court 
7 Admiralty Court 
(R.) Registrar’s Court only 
(J.S.) Judgment Summonses 
(B.) Bankruptcy only 
(R.B.) Registrar in Bank- 
ruptcy 
(Add.) Additional Judge 
(A.) = Admiralty 
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WE 
‘DARE NOT 


7» 2 





OUR GRIP ON THE WAR AGAINST CANCER 


The Royal Cancer Hospital must be victorious in its 
fight against this dread disease. In addition to 
providing their quota of beds for the Hospital 
Emergency Service, the work of treatment and 
Research at The Royal Cancer Hospital will continue 
unabated throughout the War. 

During the difficult times ahead, please spare a thought 
and practical help for this great struggle. Last year 
alone there were 74,000 deaths from Cancer. 
Thousands of pounds have to be spent yearly to 
prevent this frightening number from increasing. 
Now—more than ever—we need money to carry on. 
Please send a gift, however small, to keep the good 
work going. 


The Royal 
Cancer Hospital 


( FREE ) 
FULHAM ROAD - - - - - - LONDON, s.w3 
ve SIRE SATE 














“pr. BARNARDO'S Howes | 


desire to thank SOLICITORS all over the | 
COUNTRY who have so often REMINDED 
CLIENTS of their NEEDS. But for the | 
INCOME received from BEQUESTS it would 
have been impossible for the Homes to have 
befriended 123,500 destitute children. 











él, WILL ENDOW A BED IN OUR 
HOSPITALS OR TECHNICAL SCHOOLS. 


cans payable “Dr. Barnardo’s Homes,’’ and crossed 
“Barclays Bank Ltd., a/c Dr. Barnardo’s Homes.’ 
Telephone : Stepney Green 4232 (General Secretary’s Office). 


Head Offices: 18 to 26, STEPNEY CAUSEWAY, LONDON, E.!. 















































INTESTATE | 
SUCCESSION TABLES | 


Every Solicitor should have a print of the Intestate 
Succession Tables issued by the ‘ NATIONAL 
GUARANTEE ”’ showing the distribution in 

1. England and Wales—death on or after 

Ist January, 1926. 

England and Wales—death on or before 

31st December, 1925. 

Scotland. 

lrish Free State—now Eire. 

Northern Ireland. 

Short Glossary of Scottish Legal Terms. 


These Tables are supplied free of charge on application 
to Head Office, and a Booklet will be sent with each 
copy entitled, “Administration of Estates,’’ giving many 
possible sources of trouble and actual happenings. 


THE NATIONAL GUARANTEE 
AND SURETYSHIP ASSOCIATION LIMITED 


Head Office: 17 CHARLOTTE SQUARE, EDINBUGH. 
Telegrams : “Integrity, Edinburgh.’’ Telephones : eeers, 31576 & 31577. 
Manager and Secretary : HENRY E. SMIT 
London Office: GRANVILLE HOUSE, ARUNDEL STREET, 
STRAND, W.C.2. 
Telegrams : “Intromit, Estrand."’ Telephones : Temple Bar 2213 & 2214. 
London Secretary : ARTHUR R. W. SCOTT 
Branch Offices at Belfast, Birmingham, Bristol, Dublin, Gleagow, Leeds, 
Liverpool, Manchester. 


- 


Naw 




















Make the “National Guarantee ”’ ms maton Sengaty. 


a 
HOSPITAL 


THE FIRST OF 

THE VOLUNTARY 
HOSPITALS IS IN 
URGENT NEED 

OF ENDOWMENTS. 


It earnestly requests Solicitors and 
others privileged to advise their 
clients on bequests to remember 
its present 


NEED. 


Cheques should be made payable to 
WESTMINSTER HOSPITAL 


and sent to 
THE TREASURERS, 
WESTMINSTER HOSPITAL, S.W.1 


PLEASE! = 
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an act performed by her own agent. But prima facie the 
relationship of landlord and tenant is closer than that between 
manufacturer and consumer, and if, as I have ventured to 
suggest, the real test is usualness and likelihood rather than 
mere opportunity, one can visualise cases in which tenants 
could yet succeed. These would be cases in which the defects 
were such as would not reasonably be expected to reveal 
themselves on examination of the premises by a competent 
surveyor; be it remembered that the pursuer in Donoghue 
v. Stevenson did not complain that his ginger-beer contained 
the wrong kind or proportion of snail. 








Our County Court Letter. 
ALTERNATIVE ACCOMMODATION. 

In a recent case at Cambridge County Court (Tiplady v. 
Flack) the claim was for possession of No. 44, Beche Road, 
Cambridge. The house had been bought at an auction sale 
in March, 1939, and the plaintiff’s case was that she required 
the house for her own occupation, as her present house was 
unsuitable, e.g., her son, aged fifteen, had to pass through 
the room of her daughter, aged twenty-one, to reach his own 
room. It was proposed that the parties should change 
houses, but the defendant (a widow, aged eighty-one) was not 
agreeable. Her case was that she had lived at her present 
address for forty-one years, ever since the house was _ built. 
The alternative accommodation offered was in a noisier road, 
and the garden was smaller. The fact that the bedrooms 
inter-communicated was an objection, as the defendant's 
son and his family lived with her. There was also a possibility 
of the house offered being demolished. His Honour Judge 
Lawson Campbell held that the accommodation offered was 
not suitable to the needs of the defendant and her family, 
whose needs were greater than those of the plaintiff’s family. 
Judgment was given for the defendant with costs on Scale A. 
See the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, s. 3 (1) (a), and the Ist Sched., para. (h), proviso. 


JUDGMENT ON ARBITRATOR’S AWARD. 

In a recent case at Shrewsbury County Court (FZ. P. Estates 
Ltd. v. Connolly and Wife) the claim was for £100 as 
the balance of the purchase-money of a house, known as 
“ Greenways.” There was a counter-claim for £116 6s. 9d. 
for breach of contract, viz., defects in the building. The claim 
had been admitted, and the case was remitted from the High 
Court to the county court. A consent order was then made 
for the proceedings to be referred to an arbitrator. His 
award had been made, and the finding was that the defendants 
were entitled to recover £116 4s. 9d. As the liability for £100 
was admitted by the defendants, the plaintiffs were directed 
to pay them the balance: £16 4s. 9d. An application for an 
order to that effect was accordingly made by the defendants, 
and His Honour Judge Samuel, K.C., gave judgment as asked, 
with costs to the plaintiffs up to the filing of the defence, but, 
subsequent to the filing of the counter-claim, with costs to the 
defendants in the High Court proceedings, in the arbitration, 
and in the county court. 


THE REMUNERATION OF HOUSEKEEPERS. 


In a recent case at Trowbridge County Court (Bingham v. 


Berwick) the claim was for £177 as damages for breach of 


contract, or alternatively as reasonable remuneration for 


acting as the defendant’s housekeeper for three and a half 


years. The plaintiff's case was that in 1935, when the 
defendant was seventy-eight years of age, she answered an 
advertisement by the defendant for a housekeeper. It was 
agreed that she should serve him in that capacity, and that 
she should receive £3 a week as a housekeeping allowance and 
7s. 6d. as a personal allowance. It was an express condition, 
however, that the plaintiff should serve the defendant as house- 
keeper for the remainder of his life, and that he would leave 





her all his property at his death. In February, 1939, however, 
the defendant revoked his will (which he had made in 1936 in 
favour of the plaintiff) and repudiated the agreement. The 
plaintiff was then dismissed, and she claimed £1 a week as 
reasonable remuneration for her service. A submission was 
made; for the defendant, that there was no case to answer, 
inasmuch as: (1) there was no express condition as alleged : 
(2) if there was such a contract, there had been no breach : 
(3) if there had been a breach, there was no damage. The 
submission was overruled, and no evidence was called for the 
defendant. It was contended on his behalf that the real 
contract was to employ the plaintiff at 7s. 6d. per week, which 
had been paid. His Honour Judge Kirkhouse Jenkins, K.C., 
held that the defendant had broken an implied agreement. 
A fair remuneration was £52 a year, but the defendant was 
entitled to a credit in respect of the personal allowance, 
already paid. Judgment was given for the plaintiff for 
£92 12s. 6d., with costs. 








: 
Reviews. 

The Life of Mr. Justice Swift. By E.S8. Fay. 
pp. viii and (with Index) 287. London : 
Ltd. 12s. 6d. net. 

This is how a legal biography should be written, for here is a 
book which falls into none of those categories with which 
publishers have made us all too familiar—the scissors and 
paste life, the string of notable trials life, the frigidly impersonal 
life, the enthusiastically adulatory life. Instead it is a true 
portrait of a human being against his living background. 
Of course, in that respect, this biographer had a great advan- 
tage, for his subject was a man truly alive, no mere forensic 
or judicial husk. He thoroughly enjoyed his life and the 
author has obviously enjoyed writing about it. That would 
have been immensely pleasing to Swift, whose sense of fun 
and genial love of companionship never failed until those last 
tragic months after the loss of his beloved wife, when he 
was literally a dying man and even the work in which he 
delighted could focus his interest no more. It was important 
that this book should be written and written well. Some 
judges have an adequate monument in the volumes of the 
Law Reports, but something which should not perish from 
memory would have been lost for ever if the ways, the manner, 
almost the very voice of Swift had not been here preserved for 
those who never saw or heard him. : 


1939. Demy 8vo. 
Methuen & Co., 


Books Received. 


Treatise on the Conversion of a Business into a Private Limited 


Company. By Cec. W. Turner, of Lincoln’s Inn, 
Barrister-at-Law. Sixth Edition, 1939. Demy &vo. 
pp. xv and (with Index) 277. London: The Solicitors 


Law Stationery Society, Ltd. 17s. 6d. net. 


Physiology and Anatomy, with Chapters on Common Diseases 
and Accidents and a list of Common Medical Terms. By 
Haro.ip Garpiner, M.T. (Lond.), F.R.C.S. (Eng.). 1939. 
Demy 8vo. pp. xiii and (with Index) 414. London : 
Sir Isaac Pitman & Sons, Ltd. 10s. 6d. net. 

The Rainbow in the Valley. By The Rt. Hon. James Creep 
MerepiTH, Judge of the Supreme Court of Eire, 1939. 
Demy 8vo._ pp. viii and (with Index) 258. Dublin: 
Browne & Nolan, Ltd. 6s. net. 

The Bank & Insurance 
Enlarged Edition, 1939. 
London: Trust of Insurance Shares, Ltd. 

Index to the Statutory Rules and Orders in force in Northern 
Ireland on December 31st, 1938. Third Edition, 1939. 
Medium 8vo. pp. viii and 396. Belfast : H.M. Stationery 
Office. £1 1s. net. 


Year Book, 1939. Fourth 
pp. xvi and 736. 
10s. 6d. net. 


Shares 
Crown 8vo. 
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To-day and Yesterday. 


LEGAL CALENDAR. 
had a good 


troublesome 


20 NovemBER.—In_ 1662 Pepys 
annoyance over a 

called Field, whom, as a magistrate, he had been instrumental 
in committing to prison. He found an action brought against 
him and, though he retained as his counsel two future judges 
; him littl comfort. On the 20th November he 
recorded : * After dinner to the Temple to Mr. Thurland 
and thence to Sir Edward Hale’s and take with me 
Mr. Thurland to his chamber where he told us that Field will 
have the better of us and that we must study to make up the 
business as well as we ean which do much vex and trouble us.” 
21 Novemper.—On the 21st November, 1834, Lord 
Brougham returned the Great Seal to the 


person 


they vave 


King at the end of his Chancellorship. 

During the disorganisation of the early 
Napoleenic wars the Rhineland fell a 
Its members travelled 


22 NOVEMBER. 


prey to a vast criminal organisation. 
about in gangs, robbing, torturing and levying blackmail on 
the population. 
Hebrew, French and Flemish. 
reservists who lived apparently normal lives and trained 
They had their own commissariat and employed 
The rank and file reached down 


German, They maiiitained 


apprentices, 
women to look after them. 


to the dregs of society, but their leaders were often men of 


birth and intelligence. One of the most picturesque was 
Johann Buckler called “ John the Scorcher” from his favourite 
method of torture. After a Robin Hood 
recklessness he was caught by the French and guillotined on 
the 22nd November, 1803. 
23. NoveMBER.—On the 
Leger, a 


long career of 


Antoine 
twenty-nine 
Some time 


23rd November, 1824, 
half-savage man, 
was tried at the Versailles Assizes. 
hefore he had left his home and to the woods at 
La Ferté where he had taken up his abode in a cavern living 
on roots, plants and water, with occasional bread and cheese 
One day he had come across a little girl of 
twelve in a vineyard and had carried her off. Her body, 
savagely mutilated with a knife, was afterwards found buried 
in the cave. Though in court he wore an air of mild stupidity 
and unconcerned contentment, the jury did not find him 
insane and he was sentenced to death. 


years old, 
gone 


from a village. 


It is hard to see why the jury at the Old 
Bailey on the 24th November, 1858, 
found Isaac Harmond, a drunken bricklayer, guilty of man- 
slaughter instead of murder. He had often threatened his 
wife and on the day he attacked her fatally he had locked 
the door of their room, saying 5 . I’ve got you here how and 
Pll do for you.” He had then hit her on the head with a 
poker and when she had retreated on to the bed he had 
She had lived long enough to 
had fallen 
later. 


24 NOVEMBER. 


pushed her out of the window. 
make a statement to the police magistrate that she 
out by her own act, but this she had retracted 
Mr. Baron Bramwell sent the man to penal servitude for life. 
When John Watson Laurie was tried and 
found guilty at Edinburgh in November, 
IS89, of the murder of an English tourist whom he had pushed 
off a deserted height in the Isle of Arran in the Clyde estuary, 
and robbed, his legal advisers raised no defence of insanity. 


25 NOVEMBER. 


That point was raised when a hysterical agitation for his 
reprieve was well under way and thousands of irresponsible 
signatures had been collected. As a result a 
vas appointed, and on the 25th November they 
Their reasons were never published, but 


medical com 
mission 
report d him insane. 
the curious result 
went to penal servitude for life. 

On the 26th November, Erle, C.J., 
retired from the Common Pleas. 
afterwards Lord Westbury, meeting him, asked: ** My dear 


was that Laurie, saved from the gallows, 


26 NOVEMBER. 1866, 


Soon 


deal of 


They had their own language, a mixture of 





fellow, why do you not attend the Privy Council?” ‘ Oh,” 
replied Erle, * because I am old, deaf and stupid.” *‘ But 
that’s no reason at all,’ said Westbury, ‘* for I am old and 
Williams is deaf and Colonsay is stupid, and yet we make an 
excellent court of appeal.” 


THe Week's PERSONALITY. 

Lord Brougham could always be trusted to do things in an 
unconventional way, and when he returned the Great Seal to 
the King at the end of his Chancellorship he sent it in a bag 
instead of delivering it, as was usual, into the royal hand. 
The reason Is said to have been that he had heard a report 
that His Majesty had talked resentfully of him and had 
declared that he * never wished to see his ugly face again.” 
King William had angry with the 
eccentric Chancellor who the previous August had offended 
against constitutional practice by taking the Great Seal with 
him to Scotland, and had made matters worse by getting up 
to some extravagantly unconventional tricks there. In 
November, when Lord Melbourne’s ministry was dismissed, 
the Prime Minister had told him the news under promise of 
secrecy, but he had immediately passed it on to The Times. 
The next morning’s article ending with the words * The Queen 
has done it all,” drew from the King the protest that he had 
insulted and betrayed. Brougham’s political 
colleagues were no better pleased with him. The result was 
that for more than thirty years he was obliged to remain a 


reason enough to be 


been own 


sort of freebooter in Parliament. 


Foop CONTROL. 
The idea of rationing comes to us the more depressingly 
because we have got out of the way of thinking of food control 
Our ancestors 
was discovered 


as one of the normal functions of government. 
were more strictly brought up. In 1336 it 
that it was inexpedient for any man to have more than two 
courses to a meal and an ordinance was accordingly put into 
force to check this extravagance except on feast days when 
three courses were allowed. It was laid down how far one 
could mix sauce with one’s pottage and there was a provision 
that was to have two victuals. The 
Statute of Diet of 1363 applied further stomach discipline, 
while Edward [V and Henry VIII both found it necessary to 
issue proclamations to restrain immoderate eating and 
drinking. The time of Edward VI saw a clean sweep made of 
all these regulations, but solicitude for the fishing industry 
produced an enactment making it illegal for any but the old 
or the sick to eat meat on Fridays or Saturdays or in Lent 
under pain of a fine of:£3 or three months’ imprisonment. 
An Elizabethan Act was careful to emphasise that the law 
arose, not out of superstition, but solely out of respect to 
the increase of fishermen and mariners. In the enforcement 
of these rules James I gave the magistrates a right of search. 
Only in Victorian times was all this cleared off the statute 


every mess sets of 


hook. 


DELAYED JUSTICE. 

A report from Cape Province tells how a native has recently 
at Somerset Hast to a 
murder committed nineteen One of the most 
dramatic stories of eventual retribution was vouched for by 
Lord Chancellor Eldon. A man who known to have 
committed a murder escaped and completely disappeared. 
Twelve years later the brother of the victim, while sitting in a 
Liverpool public-house, happened to fall asleep. 


pleaded guilty in the Cireuit Court 
years ago. 


was 


He awoke 
suddenly to find someone picking his pocket, and as soon as 
his eyes the thief he exclaimed: ‘‘ Good God! 
the man that killed my brother twelve years ago!” The 
returned murderer was quickly secured and on being tried 
was condemned to death. Immediately after the crime he 
had enlisted as a soldier and gone to India. On his return 
the first thing he did when he landed was to pick the pocket 
of the brother of the man he had killed twelve years before. 


rested on 
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Notes of Cases. 
Judicial Committee of the Privy Council. 


Babu Bhagwan Din and Others v. Gir Har Saroop and Others ; 
Same v. Kundan Gir and Others. 


Lord Macmillan, Sir George Rankin and Mr. M. R. Jayakar. 
10th October, 1939. 
[np1a—CHARITY—STATUTORY APPLICATION TO CouRT FOR 

ACCOUNTS, ETC., RELATIVE TO TEMPLE ALLEGED TO BE 

Supsect To Pusiic Trust—OrpDER BY Districr JuDGE 

DIRECTING ACCOUNT— WHETHER A Bark TO ACTION CLAIMING 

DECLARATION THAT TEMPLE PRiIvATE PROPERTY 

CHARITABLE AND Retiaious Trusts Acr (XIV or 1920), 

s. 3. 

Appeals from a decision of the Chief Court of Oudh. 

The appellants on the 14th April, 1930, filed before the 
District Judge, Lucknow, an application under s. 3 of the 
Charitable and Religious Trusts Act, 1920, for an order 
directing accounts to be furnished in respect of a temple in 
Lucknow with the land and houses adjoining and occupied 
with it. 
the respondents to the present appeals. All the respondents 
claimed to be direct descendants of one, Daryao Gir, to whom 
a grant of the land in question had been made by the Nawab 
of Oudh in 1781. The application alleged no mismanagement 
of the temple, in the conduct of which no interference by the 
public had ever taken place. The five respondents to the 
application having refused an option given to them by the 
District Judge to bring an action for a declaration that the 
temple was not subject to a public trust, the judge placed 
the burden on them of proving that fact, and held that they 
had failed to discharge it. He accordingly made an order 
directing the furnishing of particulars relating to the property. 
That order not having been complied with, the appellants, 
in September, 1931, sued the same five respondents, asking 
for their removal and for the appointment of new trustees. 
In December, 1931, fourteen plaintiffs brought an action in 
the same court for a declaration that they and four of the 
respondents to the application of April, 1930, were members 
of the joint Hindu family to whom the temple belonged. 
Judgment was given for the plaintiffs (ie., the present 
appellants) in the first suit, the court holding that the decision 
of the District Judge on the application of April, 1930, 
concluded the matter in their favour. About a year later 
another subordinate judge held in the second suit that the 
temple was private. On appeals against the two decisions, 
the Chief Court held that the temple was private; the present 
appeals were brought against that decision. (Cur. adv. vult.) 

Sir GEorGE RANKIN, delivering the judgment of the Board, 
said that their lordships agreed with the decision of the Chief 
Court, who had followed Prem Nath v. Har Ram, A.A.R. 1934 
Lah. 771, and Haidarali v. Gulammo Hiuddin (1934), L.L.R. 
58 Bom. 623. Their lordships were of opinion that the 
decision of the district judge under the Act of 1920-——a decision 
from which by s. 12 there was no appeal-—was a decision in 
a summary proceeding which was not a suit or of the same 
character as a suit; that it had not been made final by any 
provision in the Act: and that the doctrine of res judicata 
did not apply so as to bar a regular suit even in the case of 
a person who was a party to the proceedings under the Act. 
The existence of a public trust was the foundation of the 
proceedings authorised by s. 3 of the Act ; prima facie, while 
the district judge might have to come to a decision upon this 
point in order to satisfy himself on the question of his own 
jurisdiction, he could not by an erroneous decision on that 
point give himself jurisdiction. To produce such a result 
there must be some provision in the Act which required a 
contrary construction. The words “if a trustee without 
reasonable excuse fails to comply ” in s. 6 could not be read 
to exclude a contention in a regular suit that the plaintiff 


The respondents to that application were five of 





was not a trustee or to prevent a similar contention being 
raised by a defendant to a suit under s. 92 of the Code of 
Civil Procedure. The appeal must be dismissed. 
CounsEL: P. V. Subba Row; T. B. W. Ramsay. 
Soricirors : Hy. S. L. Polak & Co. ; James Gray & Son. 


[Reported by R. C. CALBURN, Esq., Barrister-at- Law.] 


The Minister of National Revenue ». The Trusts and 
Guarantee Co., Lid. 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Wright and Lord Romer. 12th October, 1939. 
CanaDA—INCOME TAX—EXEMPTION—CHARITABLE TRUST 

WuetHer Munictpat Councin AND DESERVING Poor OF 

30ROUGH ** UNASCERTAINED Persons ’—WHETHER 

TRUST IN THEIR Favour A ‘ CHARITABLE INSTITUTION ” 

BR.S.C., 1927, c. 97, ss. 4 (e), 11 (2). 

Appeal from a decision of the Supreme Court of Canada 
(the Chief Justice, Crocket, Davis and Hudson, JJ.: Kerwin, 
J., dissenting), reversing a decision of the Exchequer Court 
(Maclean, J.). 

By an indenture made in 1918, one, Birtwistle, as settlor, 
transferred to the respondent company assets to be converted 
and placed in an investment account, and so constitute the 
capital of a trust fund to carry interest at 5} per cent. a year, 
to be provided by the company. The company were to make 
certain payments out of that income during the settlor’s life, 
the surplus to be paid into the investment account and 
become part of the capital. The accumulation of interest 
was to continue for twenty-one years from the death of the 
settlor (which, in fact, occurred in 1927), when the whol 
fund, with accumulations, was to be paid by the company 
to the municipal council of Colne, in Lancashire, “to be 
used by the said council for the benefit of the aged and 
deserving poor . of Colne Every year from 1919 
to 1934 the company reported to the appellant, as required 
of trustees, the income received by them under the trust, 
In 1920 a provision was enacted, 


specifying the beneficiaries. 
97, whereby 


which became s. 11 (2) of the R.S.C., 1927, ¢. 
income accumulating in trust for the benefit of ** unascertained 
persons or persons with contingent interests” was made 
taxable in the hands of the trustee—a provision substantially 
re-enacted in s. 7 of R.S.C., 1934, ¢. 55. The authorities in 
Canada only became aware in 1935 that the income to which 
the company had referred each year in their returns was being 
accumulated in Canada, and they accordinglyY served notices 
of assessment on the company in respect of each back year. 
The company appealed to the Minister, contending that neither 
the corporation of Colne nor the aged and deserving poor 
were “ unascertained persons ” within the meaning of s. II (2). 
Alternatively they contended that the income was entifled 
to exemption under s. 4 (e) of the Act of 1927, which exempts 
“the income of any religious, charitable, agricultural and 
educational institutions . The Minister aflirmed the 
assessments, and Maclean, J., upheld his decision. The 
Supreme Court having quashed the assessments, the Minister 
now appealed. (Cur. adv. vult.) 

Lorp Romer, delivering the judgment of the Board, 
that their lordships were unable to take the view of the 
majority of the Supreme Court that s. 11 (2) of the Act of 
1927 had in contemplation income that would vest in and 
ultimately pass to persons for the time being unascertainable, 


| 
aid 


such, for instance, as unborn issue, or to persons whose rights 
were for the time being merely contingent interests > but that 
under the present trust no particular person would eve 
acquire a right to receive the beneficial interest in the income 
from the fund or any part of it; and, that, therefore, th 
subsection did not apply. In their lordships’ opinion, the 
subsection applied in every case where income was bemg 
accumulated in trust for the benefit of unascertained persons, 
whether or not those persons would ultimately take a vested 
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interest in that income, and whether or not they would ever 
become entitled to specific portions of it. As to the alternative 
contention, it could not be argued that Colne or its council 
was a charitable institution. The trust, however, was 
undoubtedly a charitable trust ; but it did not come within 
the meaning of the words “ charitable institutions ”’ in s. 4 (e). 
The appeal must be allowed. 

CounsEL: J. Jennings, K.C., and F. Gahan ; 
Wood, K.C., and G. M. Jarvis. 

Soxicirors : Charles Russell & Co.; Blake & Redden. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


S. Casey 


Court of Appeal. 
Barrowford Holdings, Ltd. 7. Inland Revenue Commissioners. 


Scott, Clauson and Goddard, L.JJ. 
30th October, 1939. 
Revenvue—Income Tax—UnpistrisuTteD INCOME oF Com- 
pANY—CoMPANY A SuBSIDIARY OF A ForEIGN Company 
DirECTION THAT UNDISTRIBUTED INCOME BE DEEMED 

Income oF MemBers—VaLipiry—Finance Act, 1922 

(12 & 13 Geo. 5, c. 17), s. 21 (1) (6)—Finance Act, 1927 

(17 & 18 Geo. 5, c. 10), s. 31 (3). 

Appeal from Lawrence, J. (83 Soi. J. 656). 

The appellants were a private company incorporated on 
the 2nd December, 1936, with the object of holding stocks 
and shares. All the shares in the company were beneficially 
owned by a company registered in Newfoundland. The 
company made up their first accounts to the 5th April, 1937, 
showing a profit of £344. None of this was distributed and 
it was not attempted to justify the retention by reference 
to the requirements of the company’s business. The company 
appealed against a direction made under the Finance Act, 
1922, s. 21 (1), as amended by the Finance Act, 1927, s. 31, 
that the undistributed income should be deemed to be the 
income of the members. The company contended that they 
were not “a subsidiary company ” within s. 21 (6) of the 
1922 Act, as amended by s. 31 (3) of the 1927 Act. The 
Special Commissioners confirmed the direction. LAWRENCE, 
J., dismissed an appeal from their decision. 

Scort, L.J., dismissing the company’s appeal, said that 
he agreed with the judgment of Lawrence, J., for the reasons 
he had given. 

Crauson and Gopparp, L.JJ., agreed. 
CounsEL:  Heathcote-Williams ; The 
(Sir Donald Somervell, K.C.) and R. Hills. 

Soxicirors : Francis White & Needham, for Frank Roberts, 
Sons & Baldwin ; Solicitor of Inland Revenue. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Attorney-General 


Stevens (Inspector of Taxes) v. Tirard. 


Scott, Clauson and Goddard, L.JJ. 
2nd November, 1939. 
-DivorcE—HusBAND ORDERED TO 
pAY Wire Sum FoR MAINTENANCE OF CHILDREN—CustTObDy 

IN Wire-—-WHETHER Sum INcOME oF CHILD—FINANCE 

Act, 1920 (10 & 11 Geo. 5, c. 18), s. 21 (3)—SupremMe Court 

or JupDICATURE (CONSOLIDATION) Act, 1925 (15 & 16 

Geo. 5, c. 49), ss. 190, 193. 

Appeal from Lawrence, J. (83 Sou. J. 640). 

In 1929 a wife obtained a divorce from her husband, being 
given custody of the three children of the marriage. The 
husband was ordered to pay her (1) £500 a year during their 
joint lives for her maintenance, and (2) for the maintenance 
and education of the three children the respective sums of 
£90, £90 and £70 a year, less tax, during the joint lives of the 
husband and wife until the children should attain the age of 
twenty-one years or marry under that age. The husband 


Revenue—INcomME TAx 


having paid the wife these sums she, as guardian of the 
children, made repayment claims on their behalf on the basis 





that the sums paid for their maintenance were their income. 
The claims were allowed. The husband also claimed and 
was allowed children’s allowance in respect of the three 
children. His income tax returns did not disclose the amount 
of the sums payable in respect of each child but referred to 
them as “ share in alimony.” The inspector of taxes having 
become aware of the repayment claims made on behalf of the 
children, additional assessments were made on him on the 
basis that the deductions in respect of the children should not 
be allowed to him since, under the Finance Act, 1920, s. 21 (3), 
as amended, a taxpayer is not allowed any deduction 
“in respect of any child who is entitled in his own right to an 
income exceeding £50 a year.” Lawrence, J., held that the 
sums paid did not constitute income of the children. 

Scorr, L.J., dismissing the Crown’s appeal, said that the 
argument for the appellant was inconsistent with the language 
of the order of the Divorce Court and of ss. 190 and 193 of 
the Supreme Court of Judicature (Consolidation) Act, 1925. 

Ciauson, L.J., agreed, and said that In re Frame, 
&3 Sox. J. 438; 160 L.T. 620, had no bearing on the case. 

Gopparp, L.J., agreed. 

CounsEL: The Solicitor-General (Sir Terence O’Connor, 
K.C.) and R. Hills ; King, K.C., and F. Grant. 

Soxicrrors: Solicitor of Inland Revenue ; 
Sons & Gorst. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 


In re Fitzherbert-Brockhole’s Agreement ; River Wye 
Catchment Board ». Miller. 


Sennett, J. Ist November, 1939. 


DratNaGE—DEED OBLIGATION TO 
DrainaGe Works — Successor in TiItLeE — 
VoLuntaRyY PaymMents—CatcuMent Boarp—WHETHER 
BOUND TO COMMUTE PayMENTS—LAND DratnaGeE Act, 

1930 (20 & 21 Geo. 5, c. 44), s. 9 (1). 

A deed providing for the execution and maintenance of 
certain drainage works in connection with a watercourse was 
executed in 1853 in pursuance of a previous agreement. The 
parties to the deed whose lands were to be benefited covenanted 
that they, their heirs and assigns, who should at any time be 
owners of any land which was to benefit from the works 
should contribute from time to time their rateable proportions 
of the cost of the drainage improvements and their main- 
tenance. A committee was set up charged with supervising 
the execution and maintenance of the works and continued 


Reynolds, 


LAND LANDOWNER’S 


LEPAIR 


| to discharge its duties till the plaintiff board became 


responsible in 1931, when it was arranged between the two 
bodies that, as from the Ist April, the committee’s agent 
should continue cleaning the watercourse, which became a 
main under the board’s control, and that the board should 
pay the committee a sum not exceeding £150 a year for the 
work done. From 1853 certain sums had been annually 
assessed on one Thomas Miller and paid by him. From 1920 
to 1931 his successor in title, the defendant, paid £62 a year. 
In 1938 the board authorised notification to the defendant of 
its intention to commute the obligation which they alleged 
rested on her. She contended that no commutation could be 
lawfully made on her on the ground that no obligation rested 
on her within s. 9 (1) of the Land Drainage Act, 1930, “* by 
reason of tenure, custom, prescription or otherwise to do 
any work . . . in connection with the main river.” 

Bennett, J., said that, apart from the fact that the 
covenant as to payments did not run with the land, on the 
facts no obligation rested on the successor in title which the 
board was under a duty to commute. 

CounseL: Etherton ; Harold Hill. 

Soticirors: Norton, Rose, Greenwell & Co., for A. H. 
Jolliffe, of Preston; Gregory, Rowcliffe & Co., for Finch, 
Johnson & Lynn, of Blackpool. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
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High Court—King’s Bench Division. 


Ashton v. Philip Conway Thomas and Co. 
Hawke, J. 10th October, 1939. 


NEGLIGENCE—CLAIM AGAINST SOLICITOR FOR FAILING TO 
MAKE TIMEOUS APPLICATION FOR REVIEW OF WORKMAN’S 
COMPENSATION—SOLICITOR’S LETTER TO EMPLOYER’S 
INSURANCE CoMPANY—SUGGESTION OF SETTLEMENT— 
INSUFFICIENT APPLICATION—WORKMEN’S COMPENSATION 
Act, 1925 (15 & 16 Geo. 5, ¢. 84), s. 11 (2). 

Action for negligence. 
On the 20th May, 1926, the plaintiff, Albert Ashton, an 
infant aged fourteen years employed by J. J. Keliher & Co., 


Ltd., suffered an accident arising out of and in the course of 


his employment, and was incapacitated. On the 16th June, 
1927, he obtained an award from Southwark County Court 
of compensation from the 20th May to the 19th July, 1936, 
and a declaration of liability. The plaintiff reached the age 
of twenty-one years on the 7th December, 1932, and in or 
about February, 1933, the defendants, a firm of solicitors, 
received instructions to consider the question whether the 
plaintiff had grounds for applying for a review, or for further 
payments of compensation. The plaintiff maintained, but 
the defendants denied, that, as by the 7th December, 1932, 
he was earning £2 10s. a week instead of £4 5s., which would 
have been his earnings if not incapacitated, he was entitled 
to a review and to an award of compensation at 17s. 6d. a 
week under s. 11 of the Workmen’s Compensation Act, 1925. 
On the 28th February, 1933, the defendants accordingly 
wrote to the plaintiff's employers the following letter : “‘ Dear 
Sirs, . . . Mr. Ashton reached his majority some few weeks 
ago and we should be extremely obliged if you would put us 
into communication with the insurance company or their 
solicitors who had the conduct of the workmen’s compensation 
proceedings on your behalf . . . ” On the 16th March, 1933, 
the defendants wrote to the claims manager of the employers’ 
insurance company a letter which, after referring to the 
arbitration proceedings, continued: ‘We have been 
instructed that our client has now reached his majority and 
that further incapacity for work has ensued, and we are 
instructed to proceed further with the arbitration, but before 
doing so, however, we thought that, if we could see you on 
the matter, some reasonable settlement could be arrived 
at...” On the 28th March the claims manager of the 
insurance company informed the defendants that, having 
held their investigations, the company were satisfied that the 
plaintiff had suffered no further incapacity, and that they 
therefore did not see the point of an interview at that moment. 
No proceedings for a review were begun by the defendants 
within six months of the plaintiff's attaining his majority in 
accordance with s. 11 (2) of the Act of 1925, and, the matter 
having remained in abeyance, despite correspondence and 
interviews between the plaintiff and the defendants as his 
solicitors, until the 16th June, 1938, the plaintiff on that date 
brought this action against the defendants for negligence, 
contending that they had in breach of duty failed to begin 
proceedings for a review within six months of the plaintiff's 
obtaining his majority, with the result that he had lost his 
right to the review, the opportunity of receiving the com- 
pensation to which he would have been entitled on a review, 
and also the chance of settling his claim with his employers 
on the basis of a reasonable lump sum payment. 

Hawke, J., said that in Powell v. Main Colliery Co. [1900] 
A.C. 366, at pp. 369, 370, Lord Halsbury had said that the 
Workmen’s Compensation Act then in force was not meant 
to trap workmen, but to facilitate the making of their claims 
as long as it was done in some form. The matter was summed 
up by Lord Sterndale, M.R., in Craig v. Crypto Electrical Co., 
Ltd. (1922), 15 B.W.C.C. 71, at p. 73. All that he pronounced 
essential was that ‘it must be made clear to the employer’s 
mind that a claim is being made.’ The form of words did 





not matter; it was the sense of the thing which had to be 
determined. In his (Hawke, J.’s) opinion, no application for 
a review of compensation had in the present case been made 
within the meaning of s. 11 (2) of the Workmen’s Compensation 
Act, 1925. In the second letter written by the defendants, 
although there was reference to the plaintiff workman’s 
attaining his majority, words were used which must have 
led the employers to think that something other than com- 
pensation was being sought. The necessary application for a 
review had accordingly not been made, and the action must 
succeed. He (his lordship) was glad that the principals of 
the defendant firm were not personally responsible for the 
negligence through which the plaintiff had suffered. Judgment 
was given for the plaintiff for £133, a sum calculated upon a 
comparison of actual earnings during relevant periods with 
the sums which would have been earned during those periods 
had there been no incapacity. 

CounsEL: S. R. Edgedale ; Frank Soskice. 

Soxicirors : Shaen, Roscoe, Massey & Co. ; 
and Co. 


Chamberlain 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


E. Wells & Son, Ltd. v. Sidery. 
Lord Hewart, C.J., Charies and Humphreys, JJ. 
13th October, 1939. 


Roap Trarric—Lorry DriveR—WHETHER PERIODS OF 
STANDING-BY DURING LOADING TO BE INCLUDED IN Hours 
or Drivinc—Roap Trarric Act, 1930 (20 & 21 Geo. 5, 
Cc. 40);.8. £9. 

Appeal by case stated from a decision of the Metropolitan 
Magistrate, sitting at Tower Bridge Police Court. 

The magistrate convicted the appellant company, and 
fined them £1 Is., on an information charging them with 
having, on the 23rd April, 1938, allowed an employee, one 
Aimes, to drive a goods motor vehicle for a continuous period 
of more than five hours and a half, contrary to s. 19 (1) (i) 
and (4) of the Road Traffic Act, 1930. The appellants, a 
company of road transport contractors, were engaged in 
carrying good by lorries and trailers from various docks and 
wharves to destinations. The loading of each lorry and 
trailer at the docks and wharves was carried out by stevedores, 
loaders or the driver’s mate, and the unloading at the various 
destinations was carried out by warehousemen or the driver's 
mate. The driver took no part in the loading or unloading. 
His duty was to drive the lorry and trailer to and from, 
or in and about, the docks and wharves, to superintend the 
hitching and unhitching of the trailer, and to wait at or near 
the docks and wharves until the lorry was loaded. The 
drivers were responsible for their lorries while they were 
waiting. On the day in question Aimes was on duty about the 
above described work from 8.5 a.m. until 2.30 p.m., but during 
that time he drove the lorry for only ninety minutes in all. 
It was contended for the appellants that it was wrong to 
include any periods spent by the driver in standing by. It 
was contended for the respondent that all the time, excluding 
periods of rest, between the hours at which Aimes began and 
finished his work on the day in question was time during which 
he drove the lorry and trailer for the purposes of s. 19 (1) (i) 
and (4). The magistrate held that an offence had been 
committed, and the company appealed. (Cur. adv. vult.) 

Humpureys, J., reading the judgment of the court, said that 
it had been argued for the respondent that ‘ driving” a 
vehicle in the section was the equivalent of earning wages as 
a driver of the vehicle, and he relied on s. 19 (2) (b), which 
provided: ‘‘ Any time spent by a driver on other work in 
connexion with a vehicle or the load carried thereby . . 
shall be reckoned as time spent in driving.” It must be to a 
great extent a question of fact in each case whether a driver 
could, although not driving, properly be said to be spending 
time on his other work in such a way that the time so spent 
on that other work must be reckoned as time spent in driving. 
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Whether the passages in the case stated describing Aimes’s 
movements during the loading and unloading of the lorry 
and trailer were findings by the magistrate of law or of fact, 
the court was not prepared to dissent from them. The object 
of s. 19 was expressed to be to protect the public from the 
dangers resulting from any excessive fatigue on the part of 
drivers of motor vehicles. Section 19 (1) (i) dealt with one of 
the ways in which excessive fatigue might be brought about, 
other ways being indicated in paras. (ii) and (i). There was 
therefore no ground for putting a strained interpretation on 
the word * work ” ins. 19 (2) (6) so as to include in it activities 
such as watching other men at work or a driver’s eating his 
dinner at some distance from his lorry. Counsel also relied 
ons. 19 (2) (a), but in the opinion of the court that provision 
only came into operation when there were found to have been 
periods of driving totalling in the aggregate more than 
five and a half hours. In the present case that was not so. 
The appeal must be allowed. 

CounseL: Sir William Jowitt, K.C., and David Karmel ; 
Valentine Holmes. 

Souicirors : Mawby, Barrie & Letts; The Treasury 
Solicitor. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 





Correspondence. 


|The views expressed by our correspondents are not necessarily 
those of THe SouLicirrors’ JOURNAL. | 


The Compensation (Defence) Act, 1939. 

Sir, I think the article in THe Soxtcrrors’ JOURNAL of 
the 4dth November on the Compensation (Defence) Act, 1939, 
would have been more useful had your contributor called 
attention to and commented on the difference in phraseology 
ins. 2 (1) (a) and ins. 3 (9) and in (e.g.) s. 68 (1) of the Rating 
and Valuation Act, 1925, and also to the case of Matthey v. 
Curling [1922] 2 AD. 180: 

* INTERESTED SOLICITOR.” 
7th November. 

[A copy of the above letter was sent to the contributor of 
the article in question, and the following are his observations 
thereon : 

I am obliged to ~ Interested Solicitor”’ for calling 
attention to those points. The Rating and Valuation Act, 
1925, s. 68 (1), defines ** gross value,” on which the rating 
assessment is based, as the rent which a tenant would 
pay where, infer alia, the landlord bears the cost of repairs 
and insurance. Naturally the Compensation (Defence) 
Act takes a different standard for the compensation rent 
(s. 2 (1) (a)), because the Crown is also made liable to pay 
for damage (s. 2 (1) (6)). 

Matthey v. Curling bears out what IT said about the 
existing contractual relations between landlord and tenant 
being unaffected by the Crown's occupation. In that case 
the War Office, during the last war, commandeered a house 
it lease. During their occupation it was burnt down and 
they refused to compensate for the damage, giving only 
what Lord Buckmaster called an * excuse.” The lessor 
then sued the lessee on the repairing covenant and 
succeeded, So far as I can see, the same would occur on 
the same set of facts under the new Act, and there is the 
further drawback that if the Crown did pay anything under 
s. 2 (1) (6) the payment would be to the lessor under s. 2 (3), 
and not to the wretched lessee who is liable on the repairing 
covenant.—Kp., Sol. J.| 





BINDING OF NUMBERS. 


Subscribers are reminded that the binding of the Journal, 
in the official binding cases, is undertaken by the publishers. 
Full particulars of styles and charges will be sent on appli- 


‘ 


Obituary. 
Mr. C. H. BRETHERTON. 

Mr. Cyril Herbert Bretherton, Barrister-at-Law, died on 
Tuesday, 14th November. He was called to the Bar by 
Gray’s Inn in 1903, and was also a member of the Middle 
Temple and the Californian Bar. He was a_ frequent 
contributor to Punch under the pseudonym ~ Algol,” and 
achieved considerable journalistic success in the United 
States. 

Me. J. A. DAVIES 

Mr. James Arthur Davies, formerly Principal of the Law 
College, Madras, died on Sunday, 19th November. He was 
called to the Bar by Lincoln’s Inn in 1900. 


Mr. J. St. C. LINDSAY. 

Mr. John St. Clair Lindsay, one of the Parliamentary 
Counsel to the Treasury, died on Thursday, 16th November, 
at the age of forty. He was educated at Rugby and Corpus 
Christi College, Oxford, and was called to the Bar by the 
Inner Temple in 1924. He entered public service in 1928, 
served as assistant to the Parliamentary Counsel, and was 
appointed to be one of them in 1937. As one of the 
Parliamentary Counsel to the Treasury, Mr. St. Clair Lindsay 
was selected to draft the principal measures which became 
necessary owing to the war. 


Mr. H. BRIGHOUSE. 

Mr. Henry Brighouse, retired solicitor, of Ormskirk, died 
on Saturday, 18th November, at the age of eighty-seven 
He was admitted a solicitor in 1874, and was a former 
President of the Southport and Ormskirk Law Society. 


Mr. M. 8S. BRODHURST. 

Mr. Maynard Sandys Brodhurst, solicitor, senior partner 
in the firm of Messrs. Shipton, Hallewell & Co., of Chesterfield, 
has died at the age of seventy-seven. He was admitted a 
solicitor in 1891, and for many years was clerk in the second 
court of the Chesterfield County Magistrates. 


Mr. R. HODGE. 

Mr. Reginald Hodge, solicitor, of the firm of Messrs. 
Hodge & Halsall, of Southport, died at Harrogate recently, 
at the age of sixty-five. Mr. Hodge was admitted a solicitor 
in 1899, and was a former President of the Southport and 
Ormskirk Law Society. 

Mr. G. A. WILSON. 

Mr. George Allen Wilson, solicitor, of Messrs, Younge, 
Wilson & Co., of Kast Parade, Shetlield, died recently at the 
age of seventy-two. Mr. Wilson was admitted a solicitor 
in 1898. . 





Societies. 
Council of Legal Education. 


MICHAELMAS EXAMINATION, 1939. 

At the General Examination of Students of the Inns of 
Court, held in Lincoln’s Inn, on the 2nd, 3rd, 4th, 5th and 
6th October, twenty-five passed in Roman Law, forty-two in 
Constitutional Law (English and Colonial) and Legal History, 
forty-seven in the Elements of the Law of Contract and of the 
Law of Tort, twenty-five in the Elements of Real Property, 
nine in the Elements of Hindu and Mohamedan Law, and 
twenty-one in the Elements of Roman-Dutch Law. 
The following candidates were successful at the Final 
Examination : 

FINAL EXAMINATION. 
CLASS I. 
Certificates of Lionour : 

A.——-Student who included Criminal Law and Procedure : 
Hyman Frazer. 

B.—Student who did not include Criminal Law and 





cation to The Manager, 29/31, Breams Buildings, E.C.4. 


Procedure : Moroboe Vincenzo Del Tufo. 
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CLASS If. 
(In order of merit.) 

A.-Students who included Criminal Law and Procedure : 
John Peter Archibald Davidson, Arthur Henry Ashford 
Wynn, Hugh Desmond Barry. George Armsby Richards. 
Miss Phyllis Glass, Mrs. Elizabeth Kathleen Lane, Richard 
Michael Hodges, Hareswar Goswami, Jitendra Lal Kundu. 
Robert Peter Fawcus, Ajit Prasad Chaudhuri. Stuart Glanville 
Oxland, Miss Louise Tauba Herscovici Hurst. 


B.—Students who did not include Criminal Law and 
Procedure : Rathindra Chandra Deb, Kalaram Shankardar 
Dharia. 

(Lass IIT. 


(In alphabetical order.) 

Kdgar Wadsworth Adams, Ekpo Eyo Ekpo Anwan, Useph 
Baker, Raghbir Singh Bans, George Joseph Bean, Subodh 
Kumar Bose, Leslie Balfour Boyd, Alexander Brownlee, 
Sanat Kumar Chatterjee, Thomas Arnold Reynolds Chipper- 
field, Homi Jamshedji Chothia, Howard John Christian, 
Ishwarlal Laxmanbhai Dudhia, Ivan Donald Kecleston. 
John Michael Evelyn, Geoffrey Devas Everington, Charles 
Norman Glidewell, Arthur William Thomas Green, Peter 
Birkett Hague, Miss Mary Pamela Hardinge, Ilugh Andrew 
Ilolmes, Surendra Mohan Kumaramangalam, Sydney Raoul 
Lempriere, Edward Carson Lister, Harilal Gajanan 
Mahimtura, Jacob Lawrence Mahoney, Shantaram Nanaji 
Mane, Chengalath Govinda Menon, William Ralph Merton, 
Cecil Charles Dudley Miller, Ayyamperumal Muthuswamy. 
Desmond West Edmund Neligan, Goverdhan Lal Obhrai, 
Theodore Stephen Page, Rajnikant Motibhai Patel, Charles 
William Pugmire, Miss Clara Esther Ramdeholl, Ajit Nath 
Ray, William Francis Timothy Reidy, Edmund Bertrand 
Bamford Richards, Philip Arthur Richardson, Henry Stead 
Roberts, Abdul Rasul Cassam Satchu, Vidya Ratna Sharma, 
Shiv Kumar Shastri, John Robert Shingleton-Smith, John 
Theodore Cyril Sims-Roberts, Kunwar Bhawani Singh, 
Prabhas Chandra Sinha, Ian Aloysius de Zoysa Siriwardena, 
Herbert Edward Thatcher, Thomas Josiah Dephon Thompson, 


Hugh Wingfield Tracy, Hariprasad Mulshanker Trivedi. 
Thomas Vellapally, Howard Kechin Wang, Stanley Robert 
Watson, Anthony Michael Francis Webb, Alfred Victor 
Winslow, Tyabali Zafarali. (Hxamined 128, passed 57.) 


A Langdon Medal was awarded to Rathindra Chandra Deb. 
Conditional Passes (students in the following list will be 
notified of the condition by post): Jyoti Basu. Gordon Gale 
Crean, Frederick William Edwards, Sundararaju Kothan- 
darama Reddi, Chuni Lal Savara, Zeno Christodoulos Sozos. 


Solicitors’ Benevolent Association. 


held on 


The monthly meeting of the Directors was 
Sth November, after the annual meeting. Mr. ilarvey 


KF. Plant, M.C.. was in the chair. and the following Directors 
were present: Mr. Henry White, M.A. (Winchester). Mr. G. 1. 
Addison, Mr. Ernest EK. Bird, Mr. W. EK. M. Blandy. M.A. 
(Reading), Mr. P. ID. Botterell, C.B.E.. Mr. R. Bullin, T.)D.. 
J.P. (Portsmouth), Mr. A. J. Cash (Derby). Sir Edmund 
Cook, C.B.E.. LL.D., Mr. T. G. Cowan, Mr. C. H. Culross, 
Mr. T. S. Curtis, Sir Norman Hill, Bart... Mr. FE. B. Knight. 
Mr. G. FE. Longrigg (Bath), Mr. R. C. Nesbitt and Mr. R. B 
Pemberton. Mr. Henry White, M.A. (Winchester), was 
elected Chairman and Mr. Gerald Keith, O.B.E. (London), 
Vice-Chairman for the ensuing year. The sum of £1.620 was 
distributed in grants to necessitous and four new 
members were admitted. 


cases 


The Hardwicke Society. 


A meeting of the Socicty was held on Friday, | 7th November, 
at 5.30 p.m., in Mr. Newman Hall’s Chambers, 5, New Square, 
Lincoln’s Inn, the President, Mr. Norman Edwards, in the 
chair. Mr. G. EF. Llewellyn Thomas moved: ‘ That this 
House would welcome a light in its darkness.””) Mr. L. Lieven 
opposed. There also spoke: Mr. A. Newman liall (ex- 
President). Mr. James A. Petrie (ex-President), Mr. A. ©. 
Douglas, Mr. Lawrence Travers and Mr. G. Krikorian (Hon. 
Secretary). The hon. mover having replied, the [louse 
divided and the motion was carried by five votes. 





received two interesting brochures entitled 
* Intestate Suecession Tables’? and 
Estates.” The booklets will be supplied, free of charge, to 
subscribers to THe Souicrrors’ JOURNAL on application to 
The Manager, The National Guarantee & Suretyship 
Association, Ltd.. 17 Charlotte Square, Edinburgh, 2. 
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Rules and Orders. 


1939, No. 1601 
COURT, ENGLAND, 
DISTRICTS. 
CouNTY CourtTs (EMERGENCY PROVISIONS) 

No. 2, 1939. Dated NOVEMBER 8, 1939. 

I, Thomas Walker Hobart Viscount Caldecote, Lord High 
Chancellor of Great Britain, in exercise of the powers conferred 
upon me by section 2 of the County Courts Act, 1934." and 
all other powers enabling me in this behalf, do hereby order 
as follows : 

1. The areas set out in the first column of the Schedule to 
this Order shall be detached from, and cease to form part of, 
the Woolwich County Court District and shall be transferred 
to, and form part of the County Court Districts set opposite 
to their names respectively in the second column of the said 
Schedule. 

2. In this Order ** Borough” has the same meaning as 
** Borough ”’ in the Local Government Act, 1933.7 and means 
the Borough as constituted and limited on the Sth day of 
November, 19389. 

3. This Order may be cited as the County Courts (Kmer- 
gency Provisions) Order No. 2, 193°, and shall come into 
operation on the 27th day of November, 1939, and the County 
Courts (Emergency Provisions) Order, 1939.+ shall have effect 
as amended by this Order. 

Dated this 8th day of November, 19389, 


1.26, 
COUNTY COURTS AND 


THE ORDER, 


Caldecote. C. 
SCHEDULE. 
4 | Second Column. 
County Court 
Districts. 


Kirst Column. 
Boroughs. 


Part of Deptford Metropolitan Borough, | Southwark. 
viz. : 

(a) the part which lies to the north 
of a line drawn from the point 
where the Woolwich County Court 
boundary meets New Cross Road, 
along New Cross Road; thence 
northward along Clifton Rise, Wood- 
pecker Road and Trundleys Road to 
the Surrey Canal; along the Surrey 
Canalas far as Evelyn Street ; thence 
along Evelyn Street to Dragoon Road 
(formerly Junction Road) and along 
Dragoon Road to the boundary of 
Greenwich Metropolitan Borough. 

(b) the part which lies to the south of a line 
drawn from the point where the 
Woolwich County Court) boundary 
meets New Cross Road, along New 
Cross Road to Lewisham High Road ; 
thence southward along Lewisham 
High Road to the Borough boundary. * 

Part of Lewisham Metropolitan Borough, = Bromiley. 


Lambeth. 


Viz. : 
the part bounded on the west by the 
boundary of Lambeth County Court : 
on the north by the Deptford and 
Greenwich Metropolitan sorough 
boundaries ; on the east by the 
Greenwich and Woolwich Metro- 
politan Borough boundaries to the 
point where the Woolwich Metro- 
politan Borough boundary meets the 
northern boundary of the Bromley 
County Court District ; and on the 
south by the boundary of Bromley 
County Court District. 
Part of Woolwich Metropolitan Borough, | Bromley. 
viz. : 
the part of the Borough included within 
a line drawn from the point where 
the Quaggy River crosses the Borough 
boundary east of Mottingham Lane, 
along the River Quaggy to Meadow- 
court Road; thence along the north 
side of Meadoweourt Road and east 
side of Lee Road to Lewisham Metro- 
politan Borough boundary ; thence 
along the boundary of Woolwich 
Metropolitan boundary to the point 
first named. 


* 24 & 25 (ieo. 5. c. 53. 23 & 24 (ico, 5. ¢. 51. 
i S.R. & O. 1939, No, 1210/1.20. 
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1939 No. 1634 /1..29. 
COUNTY COURT, ENGLAND, FEES. 
THE County Court FEES (AMENDMENT) Orpen, 1959. 
DATED NOVEMBER 15, 1939. 

The Lord Chancellor and the Treasury, in pursuance of the 
powers and authorities vested in him and them respectively 
by section 167 of the County Courts Act, 1994.* seetion 2 of 
the Public Offices Fees Act, 1879.4 and section 2305 of the 
Companies Act, 1929,{ do hereby, according as the provisions 
of the above-mentioned enactinents respectively authorise 
and require him and them, make, concur in, and sanction 
the following Order : 

1. The following fee shall be inserted in Section 'V of the 
Table of Fees contained in the Schedule to the County Court 
Fees Order, 1936.8 after Fee No. 46, and shall stand as Fee 
No. 46A: 


No. of Amount of 
Fee. Description of Proceeding. “ee, 
464. The Courts (Fmerqency Powers) Act, 1939. 

(i) On an application for leave to distrain Kee No. 52 (i). 


(ii) On any other originating application ; ; 10s. 
Where fee No. 464 (i) or (ii) has been paid, 
no fee is payable on the hearing of the application. 
Where leave is given to institute proceedings 
credit shall be given for this fee in calculating the 
fees on the proceedings so instituted, 
(iii) For the service by bailiff of a notice in Form No. 2 
3 or 10 in the Schedule to the County Court 
(Emergency Powers) Rules, 1939, in respect of 
each party to be served... ; vs ist Oe 
This fee is payable at the time of the request 
for service of the notice by bailiff. 
(iv) On an application for substituted service of a 
notice in Form No, 2,3 or 10 aforesaid .. si Is. 


2. The following proviso shall be added to paragraph 2 
of the directions prefixed to Section | of the said Table of Fees 
contained in the said Schedule : 

* Provided that sub-paragraph (¢) of this paragraph shall 
not apply to the service by bailiff of a default summons 
(see Fee No. 4 (ii)).”’ 

3. The following fee shall be substituted for Fee No. 3A 
and Fee No. 4: 


No. of Amount of 
Fee. Description of Proceeding bee 


a FF For service by bailiff 

(i) of an ordinary summons, originating applica- 

tion, petition or request for the entry of an 

appeal, where there is more than one party 

to be served, in respect of each additional 
party es o. s% 1 

(i) of a default summons, in respect of cach party 
to be served —.. oA ne ; Is 

(iii) where the ordinary or default) summons, 

application, petition or request is amended 

after delivery thereof to the bailiff for 
service, in respect of each party to be served 1 

Fees Nos. 4 (i) and 4 (ii) are poyabl: with 

the fee on entering the action or matter (Fee 

No. 1, 2 or 3).”° 


1. This Order may be cited as the County Court) Fees 
(Amendment) Order, 1959, and shall come into operation on 
the 20th day of November, 1939. 

Dated the 15th day of November, 1929. 

Caldecote, ©. 


Lords Comiunissioners of [fis 


Patrick Munro \ 








James Stuart | Majesty’s Treasury. 
* 24 & 25 Geo. 5. ¢. 53. + 42 & 43 Vict. c. 58. - 
19 & 20 Geo, 5. ¢. 23. § S.R. & O. 1936 (No. 1160) TL, p. 693. 





1939. 
COURTS (EMERGENCY POWERS). 
THE County Court (EMERGENCY Powrrs) (No. 3) Runes, 
1939. DATED NOVEMBER 20, 1939. 

I, Thomas Walker liobart Viscount Caldecote, Lord High 
Chancellor of Great Britain, in) exercise of the powers 
conferred on me by section 2 of the Courts (Emergency 
Powers) Act, 1929, and of all other powers enabling me in 
this behalf, Do hereby make the following Rules : 

1. The following Rule shall be inserted in the County Court 
(Emergency Powers) Rules, 1939.* and shall stand as 
Rule 18a: 

** 18a. [Costs.|—(1) No solicitor’s charge shall be allowed 
as betwecn party and party in connection with an 

application under Rule 8, 12 or 13. 

(2) Where costs are awarded in an application under 

Rule 9, 14, 15, 16 or 16A (2), the costs shall be fixed and 

*S.R. & O., 1939, No. 996, 





allowed without taxation, and if in any such application 
the party to whom costs have been awarded has employed 
a solicitor, the following provisions shall apply : 

(«) Where the application is made under Rule 9 or 


money, the amount to be fixed for the solicitor’s charges 
shall be regulated by the sum due under the judgment or 
order (exclusive of costs) at the date of the service of the 
notice of the application or at the date of the judgment 
or order, whichever is the later, according to the 
following Table : 


Amount of 


Sum of Money. Fixed Charges 


s. d 

Exceeding £2 and not exceeding £5 3 4 
Exceeding £5 and not exceeding £10 5b 60 
Ixceeding £10 and not exceeding £20 6 8 

including 
Exceeding £20 and not exceeding £50 8 10 J) per- 
Exceeding £50 a 7 .- 12 O |centage 

increase. 


(b) Where the application is for leave to distrain, the 
amount to be fixed for the solicitor’s charges shall be 
regulated by the sum sought to be distrained for at the 
date of the filing of the application according to the said 
Table. 

(c) Where the application is for leave to enforce a 
judgment or order in an action for the recovery of land 
(under Rule 9) or for leave to take a step in an action of 
foreclosure or sale (under Rule 15) or for leave to proceed 
in an action for the return of goods (under Rule 16A (2)), 
the amount to be fixed for the solicitor’s charges shall be 
regulated by the Scale on which the costs of the action 
are awarded, according to the following Table : 


Amount of 


Scale of Costs of the Acti . 
ile of Costs of the Action. Fixed Charges 


s. d 
Lowel Scale, ( olumn ] ee ee > I 
Lower Seale, Column 2 ot es » © 
Seale A 1s aie _ te 6 8 
(including 
Scale B = aye vs ie 8 10 | per- 
Scale ¢ ecg Fs ie o. 12 O (centage 


increase. 


(/) The amount so fixed for solicitor’s charges shall 
include all work done by the solicitor in connection with 
the preparation, service and hearing of the application. 
(3) Where costs are awarded in an originating application 

under Rule 16a (1), the costs shall be fixed and allowed 

without taxation. and the amount to be fixed for solicitor’s 
charges shall be sach amount as the registrar thinks 
reasonable.” 

2. These Rules may be cited as the County Court 
(imergency Powers) (No. 3) Rules, 1939, and shall come into 
operation on the 27th day of November, 1939. 

Dated the 20th day of November, 1939. 

Caldecote, C. 








Practice Notes. 

CHANCERY PRACTICE DIRECTION. 
(SUPERSEDING CHANCERY PRACTICE DIRECTION, 
DATED 267TH OCTOBER, 1939.) 

Courts (EMprGency Powers) Act, 1939. 
1. Service of Summmonses and Notices under the Act in 
actions where the efendant has not appeared shall be 
personal service and the Ordinary Rules as to service and 
substituted service shall apply. It shall not be necessary 
to issue a Summons for substituted service. 
In actions where the Defendant has appeared by Solicitor 
or in person, service shall be at the address for service. 
If the Judgment or Order which the Applicant asks leave 
to enforce has finally concluded the action service must be 
personal, 
2. In applications under Section 1 Sub-Sections (1) (2) and 
(3) of the Act, it shall not be necessary in the first instance 
to support the application by any affidavit. 
3. in applications under Section 1 (2) (a) the Mortgage 








Deed, Debenture or other document under which the Applicant 


Rule 14 in respect of a judgment or order for a sum of 
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seeks to exercise his powers shall be produced to the Master 
and be entered on his Notes and be read in the Order. 

Costs of a Mortgagee will not be assessed or dealt with. 
the Applicant being left to his ordinary remedy of adding the 
costs to his security. 

t. No office copies of affidavits need be taken, 

5. An Order giving leave to enforce a Judgement or Order 
need not be drawn up. The leave and the amount allowed 
for costs (if any) will be endorsed on the Summons and signed 
by the Master (Stamp 5s.). The costs of an application to 


enforce a Judgment or Order for the recovery or payment of 


a sum of money will be fixed at £2, and 14s. extra if an 
affidavit of service is required, and the amount added to the 
Judgment or Order. 

10s. 6d. shall be allowed for a notice under Rules 8 and 9. 

6. When leave is given to proceed with an existing action 
no order will be drawn up. The leave will be entered on the 
Master’s Notes. 

The costs of the application will be costs in the action. 

7. When upon the hearing of an Originating Summons 
under s. 1 (2) (b) for leave to commence proceedings for 
foreclosure or sale in lieu of foreclosure leave is given, the 
leave will be endorsed on the Originating Summons (Stamp 5s. ) 
which will be retained by the Central Office when the new 
proceeding is issued. 

The costs will be costs in the action to be commenced. 

8. Upon an application under s. 1 (2) (b) to proceed with 
a pending foreclosure action in which the redemption date 
fixed by the Master’s Certificate has not passed liberty will 
as a rule be given to proceed up to the hearing of the Summons 
for foreclosure absolute and the application will be directed 
to stand over to come on with such Summons. The Summons 
for foreclosure absolute should be served on the Defendant 
at the address for scrvice or personally in default cases. 

If the redemption date has passed and leave to proceed 
is given on the hearing of a Summons in Form 7, the applica- 
tion for the order absolute may be ex parte unless the ordinary 
practice requires the Summons to be served. 

9. On an application for leave to commence a Debenture 
Holder’s action the Reference letter is to be the initial letter 
of the name of the Respondent Company and not that of the 
Applicant. 

10. An action for which leave is given is to be assigned 
to the Judge who has given the leave. 

A. H. Holland, 
Chief Master 


15th November, 1939. Chancery Livisio:: 





PROBATE, DIVORCE AND ADMIRALTY DIVISION. 
SPANISH WILLs. 

The Registry of Last Wills for the whole of Spain having 
been re-established in Madrid, the Practice Note dated the 
28th day of July, 1937, is hereby cancelled. 

Upon an application for probate of a Spanish Will, or Letters 
of Administration with such Will annexed, a properly 
authenticated Certificate from the Registry of Last Wills 
at Madrid, showing that such Will was the last Will registered 
there, will be required as formerly. 

NORBURY. 


m. #. OG. 
17th November, 1939. Senior Registrar. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published 
week by week in Tit SouicrvoRs’ JOURNAL, commencing the 
16th September to sth November, inclusive.) 


The following Bills received the Royal Assent on the 
23rd November. 
Official Secrets [H.L. }. 


Restriction of Advertisements (War Risks Insurance) [11.C.]. 


Statutory Rules and Orders. 


Barley (Supplementary) Scheme, dated November 11. 

Burma. The Government of Burma (Existing 
Railway Funds) Order in Council, dated 
Noveniber 3. 

No. 1601 /L. 26. County Courts (Emergency Provisions) Order, 

No. 2, dated November 8. 
No. 1634 /L. 29. County Court Fees (Amendment) Order, dated 
November 15, 


No. 1624. 
No. 1589. 





The 
Rules, 


County 


(Emergency Powers). 
dated 


(No. 2) 


No. 1610 /L. 27. Courts 

Court (Emergency Powers) 
November 10. 

Customs. The Import Duties (E&xemptions) (No. 9) 
Order, dated November 15. (Wet Salted Split 
Fish). 

Nos. 1617 to 1618. Customs. The Import of Goods (Prohibi- 
tion) (Nos. 6, 7 & 8) Orders, dated November 15. 

Emergency Powers (Defence). Order in Council, 
dated November 17, adding Paragraph (bb) to 
Regulation 45 (1) of the Defence Regulations, 
1939. 

Emergency Powers (Defence). Order in Council, 
dated November 17, adding Section 7LA to the 
Defence Regulations, 1939. 


No. 1699. 


Ne. 1645. 


Nu. 1629. 


Order in Council, 


No. 1628. Kmergeney Powers (Defence). 
dated November 17, amending the Defence 
(Agriculture and Fisheries) Regulations, 1939. 
No. 1646 © Emergency Powers (Defence). Billeting. Order 


dated November 14, prescribing the Price payable 

in respect of Accommodation furnished in any 

Premises in accordance with a Billeting Notice, 

where the Occupier is required to provide Board 

and Lodging for two or more Children all or any 
of whom have attained the age of sixteen. 

Emergency Powers (Defence). The Control of 
the Cotton Industry (No. 1) Order, dated 
November 15. 

Kmergency Powers (Defence). 
(Control) (Northern  lreland) 
November 16. 

Kmergency Powers (Defence). The Flare-Up 
Lights (Ships) Order, dated November 14. 

Kmergency Powers (Defence). The Fuel and 
Lighting (No. 2) Order, dated November 17. 

Emergency Powers (Defence). The Control of 
Iron and Steel (No. 5) (Scrap) Order, dated 
November 14. 

Emergency Powers (Defence). The Control of 
Toluene (No. 1) Order, dated November 16. 
Emergency Powers (Defence). The Wireless 
Operators and Watches (Merchant Ships) Order, 

dated November 17. 

Income Tax. The Relief from Double Income Tax 
on Air Transport Profits (France) Declaration, 
1939, Order in Council, dated November 3. 

India. The Government of India (Adaption of 
Acts of Parliament) (Amendment No. 2) Order 
in Council, dated November 3. 

India. The Government of India (Governors’ 
Allowances and Privileges) (Amendment) Order 
in Council, dated November 3. 

India. The Government of india, (High Court 
Judges) (Amendment) Order in Council, dated 
November 3. 

India. The Government of India (Family Pension 
Funds) (Amendment) Order in Council, dated 
November 3. 

No. 1615/S. 116. Landlord and Tenant. The Rent Restrictians 

(Scotland) Regulations, dated November 10. 


No. 1633. 


The Feeding Stuffs 


No. 1644. 
Order, dated 


No. 1625. 
No. 1640. 


No. 1626. 


No. 1635. 


No. 1639. 


No. L590. 


No. 1591. 


No. 1592. 


No. 1593. 


No. 1594. 


No. 1632 /L. 28. Metropolitan Police Courts Order, dated 
November 10. 

No. 1631. Milk Industry (Evidence) Regulations, dated 
October 9. 

No. 1622. National Health Insurance (Subsidiary [mploy- 


ment) Order, dated October 28. 

National Health Insurance and Contributory 
Pensions (War Occupations) Regulations, dated 
October 31. 

National Service (Armed Forces) 
Contracts) (Amendment) Regulations, 
November 3. 

Safeguarding of Industries 

Order, dated November 9. 

anhydride, Phthalic anhydride.) 

No. 1586 /S. 115. Session, Court of, Scotland. Act of Sederunt, 

dated October 17, regulating Procedure regard- 
ing the taking of Evidence during the War. 


Draft Statutory Rules and Orders. 


National Debt. The Stock 
October 31. 


No. 1623. 


No. 1616. (Adjustment of 
dated 
No. 6 


(Exemption) 
phthalic 


(Acid 


No. 1596. 


Government Regulations, dated 
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Provisional Rules and Orders. 


Education, England and Wales. hie 
Grant Regulations. dated November 11. 
tion Grant Regulations, No. 1, 1939.) 


Elementary Education 
(Board of Educa- 


Non-Parliamentary Publications. 
BOARD OF EDUCATION. 

Education, England and Wales. The Adult Education 
Amending Regulations No. 1. dated November 2. (Board 
of Education Grant Regulations No. 14. Amendment No. 1, 
1939.) 

BOARD OF TRADE, 

Control of Export. List of Goods probibited to be exported 
from the United Kingdom under the Export) of Goods 
(Prohibition) Orders, 1939. except under Licence from the 
Board of Trade. November 15, 1939. 

STATIONERY OFFICE, 

List of Emergency Acts and Statutory Rules and Orders. 

to November L4th, 1939. 


(In future a complete list will be 
supplements will be issued weekly.) 


Revised 


issued monthly, and 


above Bills, S.R. & O.’s, ete., can be obtained 
Solicitors’ Law Stationery Society, Ltd., 
London, W.C.2, and Branches. 


Copies of the 
through The 
22, Chancery Lane, 








Legal Notes and News. 


Honours and Appointments. 
The Lord Chancellor has 
Kpwarp Brown to be the 


THEOPHILUS 
Winchester 


appointed Mr. 
fegistrar of the 


County Court and District Registrar in the High Court of 
Justice in Winchester. as from the 2}st November. 1939. 


Mr. Brown was admitted a solicitor in 1908. 

Mr. S. H. Chay has been elected Mayor 
of East Retford for the fifth time. He was admitted a 
solicitor in 1894, and practices in Sheffield, Worksop and 
Retford. Mr. Clay is a past President of the Sheffield District 
Law Society. 


of the Borough 


Notes. 

The Directors of the Alliance Assurance Company. Limited, 
at their meeting on the &th November. declared an interim 
dividend, payable on the 5th January, 1910, of 8s. per share, 
less income tax. 

The award of the 
Gray’s Inn: The Society’s 
(£200 a year for three 


following scholarships is announced by 
Entrance Scholarship of 1839 
years) to Mr. Geoffrey Dawson Lane, 


of Trinity College, Cambridge ; the Lord Justice Holker 
Junior Scholarship of 1939 (£200 a year for three years) 
to Mr. Christopher Montague Woodhouse. of New College, 


Oxford ; 
year), to Mr. 
College, Cambridge, 
College, Cambridge. 


Gerald Moody Scholarships of 1939 (£100 for one 
Arthur Charles Horace Barlow, of Trinity 
and Mr. Gershon Ellenbogen. of King’s 








Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL Court Mr. JusTIcE 
Date Rota. No. I. FARWELL. 
Mr. Mr. Mr. 

Nov. 27 More Reader Ritchie 

= ae Reader Andrews Blaker 

5 ae Andrews Jones More 

“So Jones titchie Reader 
Dee. 1 titchie Blaker Andrews 

a 2 Blaker More Jones 

Group A, Groupe b. 
Me. Jusrice Mr. Justice Mr. Justice Mar. Justice 


BENNETT. SIMONDS. CROSSMAN. Morron. 
DATE. Non- Non- 
Witness. Witness. Witness. Witness. 
Mr. Mr. Mr. Mr. 
Nov. 27 Andrews More Blaker Jones 
» 28 Jones teader More titchic 
» we Ritchie Andrews Reader Blaker 
» 2 Blaker Jones Andrews More 
Dec 1 More Ritchie Jones Reader 
™ 2 teader Blaker Ritchie Andrews 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 2%. Next London Stock 
Exchange Settlement, Thursday, 7th December, 1939. 





Middle Flat t Approxi- 
Div. Price Interest Mate Yield 
Months. 22 Nov. Yield. with 
1939. redemption 
ENGLISH GOVERNMENT meen 7 £ed.|\|£s. d. 
Consols 4% 1957 or after 103 | 317 1,'314 1 
Consols 24%, : ae . 5Ag0 68 313 3 _— 
War Loan 34% 1952 or after .. JD) 923/315 8 —- 
Funding 4% Loan 1960-90 .. .. MN 1054 /315 10/312 2 
Funding 3% Loan 1959-69 .. .. AO!) 9923/3 410/;3 8 3 
Funding 23% Loan 1952-57 . mo Bist vilis ts 
Funding 24% Loan 1956-61 .. AO 853/218 6'3 9 8 
Victory 4% Loan Av. life 21 years MS 1053 315 8 312 2 
Conversion | 5% Loan 1944-64 .. MN 108} 412 4/2 15 10 
Conversion 34% Loan 1961 or after AO’ 922/315 & — 
Conversion 3% Loan 1948-53 -- MS 973;3 16,3 4 9 
Conversion 24%, Loan 1944-49 .. AO 95$|/212 4/3 1 1 
National Defence Loan 3% 1954-58 JJ, 9§'3 27/3 S11 
Local Loans 3% Stock 1912 or after JAJO 80 (315 0 - 
Bank Stock .. - es .. AO 3113) 3 16 11 =: 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after .. ~ ‘6 JJ 75 313 4 -- 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after vs a JJ 80 315 0 — 
India 44% 1950-55 .. vs -- MN 103 |4765,4 2 6 
India 33% 1931 or after . JAJO 813 > 4 5 ll — 
India 3% 1948 or after .. JAIO 695 | 4 6 4 — 
Sudan 44% 1939-73 Av. life27 years FA 106 4 411 4 2 6 
Sudan 4% 1974 Red. in part after 1950 MN 1035 317 4/5312 2 
Tanganyika 4% Guaranteed 1951-71 FA 103 (317 8'313 4 
L.P.T.B. 44% 2 T.F.A.” Stock 1942-72 JJ 104 4 6 6 210 O 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 87 217 6 311 7 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 983/41 3/4 1 8 
Australia (Commonw’th) 3% 1955-58 AO 834 31110 4 5 8 
*Canada 4% 1953-58 v -- MS 106/315 1'3 8 2 
Natal 3% i9: 29-49 .. 2° JJ 96 326/311 2 
New South Wales ih’ 1930-50. JJ 935 '31410 4 5 O 
New Zealand 3% 1945 ve - AO 9081/3 6 4'5 O 9 
Nigeria 4% 1963 - a .. AO 101$ 31810 318 0 
Queensland 34% 1950-70... ee JI 873 40 0 4 410 
South Africa 34% 1953-73 JD 994 310 4° 310 6 
Victoria 33% 1929-49 = -.. AO 93$'31410|)4 6 3 
CORPORATION STOCKS 
Birmingham 3% 1947 or after si JJ 754° 319 6 
Croydon 3% 1940-60 .. as - AO| 864 3 9 4:319 9 
Essex County 34% 1952-72 .. -- ID 974/311 10);312 9 
Leeds 3% 1927 or after ' JI 7 31811 -- 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase.. JAJO 88 (319 7 — 


London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 66 315 9 — 


London County 3% Consolidated 

Stock after 1920 at option of _ MJSD 78 3 16 Il _— 
Manchester 3% 1941 or after ‘ FA 76 31811 — 
Metropolitan Consd. 24% 1920-49 .. MJSD 945 21211,3 3 0 
Metropolitan Water Board 3% ‘‘ A”’ ¢ 

1963-2003 .. ‘ AO 783 316 5,318 5 

Do. do. 3% “ B”’ 1934- 2003 x MS si 314 1 315 10 

Do. do. 3% “ E” 1953-73 JJ 85 310 7 31510 
*Middlesex County Council 4% 19! 52- 72 MN 102 318 5 316 O 
* Do. do. 44% 1950-70... - MN 10 45 9:318 6 
Nottingham 3% Irredeemable -- MN 754/319 6 — 
Sheffield Corp. 34% i968, .. Jd 9 313 8 315 9 
ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JI 983 4 1 3 -- 
Gt. Western Rly. 4 4% Debenture .. JJ 1035 4 611 _- 
Gt. Western Rly. 5% Debenture .. JJ 1154 46 7 — 
Gt. Western Rly. { 5% Rent Charge .. FA 107 413 5 — 
Gt. Western Rly. 5 5a. Cons. Guaranteed MA 106 $14 4 - 
Gt. Western xy 5% Preference .. MA g2> 6 1 II _ 
Southern Rly. 4 6 De benture : JJ; 984 4 1 3 — 
Southern Rly. 49, Red. Deb. 1962-67 JJ 101 31810 318 JO 
Southern Rly. 5% Guaranteed -- MA! 1053 414 9 cae 
Southern Rly. £ 5% Preference -- MA 86 1516 3 ~- 


* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 














